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Court of Appeals of the District of Columbia 


No. 5879. j 

I 

Anna J. Cotton, Appellant, j 

vs. | 

i 

David Burnet, Commissioner of Internal Revenue, 

and No. 5880. | 

i 

I 

Anna J. Cotton, Appellant, | 

i 

vs. ! 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 45005. j 

i 

Anna J. Cotton, Petitioner, j 

I 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

r 

Appearances: 

i 

For Petitioner: M. A. Matlock, Esq. 

For Respondent: Nathan Gammon, Esq. j 

Docket Entries . j 

1929. j 

June 27. Petition recieved and filed. Taxpayer notified. 

(Fee paid.) j 

June 28. Copy of petition served on General Counsel. 

Aug. 20. Answer filed by General Counsel, j 
Aug. 21. Copy served on taxpayer—Circuit Cjalendar. 

Dec. 28. Order placing proceeding on reservp calendar (b) 
entered. j 


1—5879a 
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1930. 

Apr. 28. Motion to amend petition embodying amendment 

filed by taxpayer. 4/28/30 granted. 

May 2. Copy of motion served on General Counsel. 

June 30. Answer filed by General Counsel. 7/2/30 copy 

served. 

Sept. 10. Hearing set Nov. 18, 1930. 

Nov. 13. Motion to transfer to the Little Rock, Arkansas, 

Circuit Calendar filed by taxpayer. 

Nov. 14. Motion granted. 

1931. 

Apr. 6. Motion to consolidate with 51393 to be heard at or 
near Little Rock filed by taxpayer. 4/8/31 
granted. 

Aug. 31. Hearing set Sept. 28, 1931—Memphis, Tenn. 

Sept. 28. Hearing had before Mr. Lansdon on merits. Mo¬ 
tion to consolidate granted. Partial stipulation 
of facts filed. Briefs due 60 davs from date 
(11/27/31). 

Oct. 26. Transcript of hearing of 9/28/31 filed. 

Nov. 23. Brief filed by taxpayer. 

Nov. 25. Motion for extension to Dec. 10, 1931 to file brief 
filed by General Counsel. 11/28/31 granted. 

Dec. 10. Brief filed bv General Counsel. 

1932. 

Apr. 15. Findings of fact and opinion rendered—Wm. C. 

Lansdon, Division 8. Decision will be entered 
for the respondent. 

Apr. 19. Decision entered—Logan Morris, Division 14. 

2 

May 9. Motion for rehearing and a new trial filed by tax¬ 
payer. 5/23/32 denied. 

June 13. Motion to review case by entire Board filed by 

taxpayer. 

June 20. Order denying motion to review case by entire 

Board entered. 

Oct. 3. Stipulation to have case reviewed by Court of Ap¬ 
peals for the District of Columbia filed. 

Oct. 3. Petition for review by Court of Appeals for the 

District of Columbia filed by taxpayer. 

Oct. 3. Proof of service filed by taxpayer. 
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' I 

I 

1932. | 

Nov. 12. Praecipe with proof of service thereof filed. 

Nov. 12. Agreed statement of evidence lodged. 

Nov. 16. Agreed statement of evidence approved and or¬ 
dered filed. 

Dec. 2. Order extending the time for transmission and de¬ 
livery of the record to Dec. 19,1932 entered. 

3 Docket No. 51393. j 

! 

Anna J. Cotton, Petitioner, ; 

vs. j 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Appearances: 

For Petitioner: M. A. Matlock, Esq. j 

For Respondent: Nathan Gammon, Esq. j 

i 

Docket Entries . 

1930. | 

Dec. 18. Petition received and filed. Taxpayer notified. 
Fee paid. j 

Dec. 18. Copy of petition served on General Counsel. 

1931. | 

Feb. 7. Answer filed by General Counsel. 

Feb. 12. Copy served—assigned General Calendar. 

Apr. 6. Motion for circuit hearing at Little Rock, Ark. 

and to consolidate with 45005 filed by taxpayer. 
4/8/31 granted. I 

Aug. 31. Hearing set Sept. 28, 1931—Memphis, Tenn. 

Sept. 28. Hearing had before W. C. Lansdok, Division 8, 
on the merits. Motion to consolidate granted. 
Partial stipulation of facts filed. ! Briefs due in 

60 days—11/27/31. I 

Oct. 26. Transcript of hearing of 9/28/31 fiUd. 

Nov. 23. Brief filed by taxpayer. j 

Nov. 25. Motion for extension to Dec. 10, 19$1 to file brief 
filed by General Counsel. ll/28/|'31 granted. 

Dec. 10. Brief filed by General Counsel. ; 

1932. i 

Apr. 15. Findings of fact and opinion rendered—Mr. Lans- 
don, Division 8. Decision will tfe entered for 
the Commissioner. 


i 
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1932. 

Apr. 19. Decision entered—Logan Morris, Division 14. 

May 9. Motion for rehearing and a new trial filed by tax¬ 
payer. 5/23/32 denied. 

June 13. Motion to review by whole Board filed by tax¬ 
payer. 

June 20. Order that motion of 6/13/32 for review by Board 

be denied entered. 

Oct. 3. Stipulation to have case reviewed by Court of Ap¬ 
peals for the District of Columbia filed. 

Oct. 3. Petition for review by Court of Appeals for the 
District of Columbia with assignments of error 
filed by taxpayer. 

Oct. 3. Proof of service filed by taxpayer. 

Xov. 12. Praecipe with proof of service thereon filed. 

Xov. 12. Agreed statement of evidence lodged. 

Xov. 16. Agreed statement of evidence approved and filed. 
Dec. 2. Order extending the time for transmission and de¬ 
livery of the record to Dec. 19, 1932 entered. 

4 U. S. Board of Tax Appeals. Filed June 27, 1929. 
United States Board of Tax Appeals. 

Docket No. 45005. 

Anna J. Cotton, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Now comes the petitioner, Anna J. Cotton, and peti¬ 
tions for a re-determination of the deficiencv set forth bv 

* •/ 

the respondent, the Commissioner of Internal Revenue, 
and — the basis for this proceedings alleges as follows, 
to-wit: 

I. The petitioner alleges that she is an individual with 
residence at Houston, Texas; 

II. That the notice of deficiency (copy of which is at¬ 
tached hereto and made a part hereof, marked Exhibit A) 
was mailed to her in letter dated May 29, 1929; 

III. That the tax in controversv is income tax for the 
calendar year 1927, and the additional assessment pro¬ 
posed amounts to $210.65; 
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IV. The petitioner alleges that the determination of the 
proposed deficiency is the result of the following errors 
on the part of the respondent, to-wit: 

(a) The respondent erred in allocating to!the petitioner 
the entire income from all property, title to! which was in 
her name, and in refusing to allocate one-h^lf of the said 
income to her as trustee. 

(b) The respondent erred in refusing.toj allow the pe¬ 

titioner to deduct as a business expense, $|)45.00 paid to 
the Texas Development Company. ! 

(c) The respondent erred in allowing th^ petitioner to 
deduct only 2% for depreciation and obsolescence on the 
Cotton Hotel property valued at $302,992.00 \ and in refus¬ 
ing to allow a deduction of 3%. 

(d) The respondent erred in refusing to allow as 
5 a deduction $5,566.60, the undepreciated capital 
value of improvements demolished in 1927. 

V. The facts upon which the petitioner relies to sup¬ 
port her allegation of errors on the part of the Commis¬ 
sioner of Internal Revenue, and to maintain her conten¬ 
tions in the premises are as follows: 

(a) The petitioner alleges that on or a^out April 29, 
1922 she took title to one-half interest in community prop¬ 
erty by deed executed by her children as trustee for them, 
the said property being the one-half vested interest of 
her deceased husband; that since the execution of the deed 
she has held title to all the property, but toj only one half 
of it in her own right; that during 1927 sh[e actually dis¬ 
tributed to her children, for whom she heljd the one-half 
interest in trust, $24,900.00 of the income | received from 
the property; and that in 1928, in pursuance of the rights 
of her children to the said interest in the property, the 
petitioner created a separate trust to on| piece of the 
property, the income from which is fixed finder 99 year 
lease at $30,000.00 per year ground rent; that at the time 
of the execution of the said deed in 1922, j it was under¬ 
stood, and has ever since been understood that the peti¬ 
tioner held title to one-half interest in th^ property for 
her children, and was trustee for them. 

' i 

(b) The petitioner alleges that one piecC of the prop¬ 
erty held by her is a hotel in Houston Tex^s, from which 
she receives as rentals 65% of the net earfiings; that for 
the purpose of encouraging the development of the com- 
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munity and increasing the returns from the said hotel the 
petitioner contributed in 1927, $545.00 to the Texas De¬ 
velopment Company, an organization, the purpose of 
which is to encourage community projects, to increase the 
population and to cause more people to come to Houston 
Texas. The petitioner claims this contribution was a busi¬ 
ness expense. 

(c) The petitioner alleges that the Cotton Hotel for 
which the respondent allowed only 2% of $302,992.00, to 
cover depreciation and obsolescence, is a fire proof build¬ 
ing of brick and concrete constructed about 1913; that on 
account of its location in the heart of the business district 
of Houston, Texas, and the construction of more modern 
and up-to-date building in its immediate vicinity, 
6 the said building is rapidly becoming obsolete and 
unsuited for the purpose for which it was built; 
that the ground upon which the building stands has a 
ground rent value at the present time, equal, if not greater 
than the rentals received on the hotel property; that for 
the past nine years there has been a gradual decline in the 
rents received from the hotel until in 1928 the rents were 
less than half what they were nine years ago, while the 
ground on which the property stands has increased enor¬ 
mously in value during the that same period; that the 
gross rentals received during the last nine years were as 
follows: 


For 1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 


$52,280.70 
44,448 21 
46,329 54 
44,713 02 
43,639 93 
37,941 21 
34,993.03 
31,006.50 
20,762.87 


Wherefore the petitioner prays that this Board may hear 
this proceeding, and shall order a re-determination of the 
tax due for 1927; that it shall order allocated to the peti¬ 
tioner only one half of the income from the property to 
which she holds title; that it shall order allowed as a de¬ 
duction for business expenses, the $545.00 contributed to 
the Texas Development Company; that it shall order al- 
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lowed as a deduction for loss on property abandoned, the 
undepreciated capital value of the buildings sdemolished in 
1927, $5,566.60; that it shall order allowed!for deprecia¬ 
tion and obsolescence on the Cotton Hotel 13% of $302,- 
992.00, the depreciable capital value; and that this Board 
shall allow any and all other relief to which jthe petitioner 
may be entitled. 

M. A. MATLOCK, 
Counsel for Petitioner . 

Address: 1414 Donaghey Bldg., Little Rofek, Arkansas. 
7 (Exhibit A.) | 

(Copy.) 

Treasury Department, Washington. 

! 

Office of Commissioner of Internal Revenue. 

May 29, 1929. 

Mrs. Anna J. Cotton, | 

c/o Mr. M. A. Matlock, 

1414 Donaghey Building, 

Little Rock, Arkansas. j 

Madam : 

In accordance with Section 274 of the Rdvenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1927 discloses a deficiency of $210.65, 
as shown in the statement attached. 

The section of the law above mentioned Allows you to 
petition the United States Board of Tax Ajppeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a rejletermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed Form 866 and j forward both 
the original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention IY:C:P-7. 
The signing of the agreement form will expedite the closing 
of your return by permitting an early assessment of any 
deficiencies and preventing the accumulation of interest 


i 

i 

! 


i 
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charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier: Whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 


D. H. BLAIR, 

Commissioner , 
By C. B. ALLEN, 
Deputy Commissioner. 


Enclosures: Statement, Form 866, Form 882. 
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Statement . 


IT :AR :B-2. LCT-60D. 

May 29, 1929. 

In re Mrs. Anna J. Cotton, c/o Mr. M. A. Matlock, 1414 
Donaghey Building, Little Rock, Arkansas. 

Tax Liability. 

Corrected tax Assessed 


Year. liability, tax previously. Deficiency. 

1927. §5,520.21 §5,309.56 §210.65 


Your return has been adjusted in connection with the 
report of the Internal Revenue Agent in Charge, Oklahoma 


City, Oklahoma. 

The tax is computed as follows: 

Net Income reported.. §52,435.19 

Add: 

1. Increase in rents_ j . 563.64 

2. Decrease in deductions. 545.00 


Net income as adjusted. §53,543.83 

Less: 


Interest on Liberty Bonds_ §2,762.50 

Exemption. 5,100.00 

- 7,862.50 

Amount subject to normal tax. §45,681.33 
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Normal tax at i l A% on $4,000.00.. 
Normal tax at 3% on $4,000.000... 
Normal tax at 5% on $37,681.33... 
Surtax on $53,543.83. 

i 

.i 

i 

i 

.] 

$60.00 
120.00 
1,884.07 
3,456.14 

Total tax. 

Tax assessed. 

i 

1 

i 

.i 

i 

$5,520.21 

5,309.56 

Deficiency. 

■1 

$210.65 

9 1. The net increase in rents is computed as follows: 

Depreciation claimed on Cotton Hotel.. 

Depreciation allowed.1 

$7,584.80 

6,059.84 

Reduction. 

Amount reported from Main and 

Wlaker Lease. 

Amount as corrected. 

i 

i 

1 

i 

$30,000.0<j) 

23,900.00 

$1,524.96 

Reduction. 

Amortization claimed.. $5,194.90 
Amortization adj usted. 56.22 

I 

$6,100.09 

1 

5,138.6^ 

1 



961.32 


1 

Increase. 


$563.64 


Full details are shown in Exhibit A of Agent’s report. 

(Copy of said Exhibit A attached and macte part of this 
statement). 

2. The contribution to the Texas Development Company 
is not allowed for the reason it cannot be sliown that you 
derived any direct benefit from such a contribution. This 
is in accordance with Income Tax Ruling 237^, published in 
Cumulative Bulletin VI-2, page 76. 

Your protest dated January 17, 1929 was considered at 
a conference in the office of the Internal Revenue Agent in 
Charge and was considered in review of thi case by this 
office. Your contention that income receive4 from the es¬ 
tate of Almon Cotton should be devided into jtwo parts has 
been carefully considered, but cannot be conceded by this 
office. The will provided that you were to receive all of his 
personal and real property. The will was notj probated and 
in 1922 all the children o d Almon Cotton, wjio were all of 
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age, carried out the provisions of the will by taking a 
warranty deed to you. 

The following provision is made covering real estate: 

“To have and to hold the same in fee simple without 
restrictions or reservations of any kind.” 

It appears that the deed was made to save expense of pro¬ 
bating the will and to guard against any legal complica¬ 
tions. In December, 1928, a trust agreement was executed 
with reference to the disposition of the income, but this 
office does not concede that this has any bearing on 
10 the distribution of income prior to 1928. The prop¬ 
erty was conveyed to you by will, and the children 
executed a deed without reservations of any kind conveying 
to you any right that they may possibly have had to any 
share in the property. No mention was made of sharing in¬ 
come with any one when the lease for certain property was 
executed in 1926. 

The ruling of the United States Board of Tax Appeals in 
the case of George W. Burkett has no relation to your case. 
In that case the wife died without leaving a will, and under 
the community property l&ws of Texas, one-half of the es¬ 
tate automaticallv reverted to the children. You were left 

mi 

all the property by will, and this may be done under the 
laws of Texas. It appears that if it had been the intention 
of Almon Cotton for you to hold one-half of the property 
in trust for the children such a provision would have been 
made in the will. The records in the case show no such pro¬ 
vision. The fact that the will was not probated has no 
bearing on the case as the deed was made for the sole pur¬ 
pose of carrying out the expressed provisions of the will. 
The agent's report has accordingly been sustained and 
your protest denied. 

Your claim for the refun.s of $3,047.45 will be rejected, 
and the rejection will appear on a schedule to be approved 
bv the Commissioner. 

m/ 

The protest dated April 20, 1929 submitted by your rep¬ 
resentative, Mr. Matlock, has been carefully considered but 
it does not warrant making any change in the agent’s 
report. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 
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11 Exhibit “A”. 

I 

i 

Copy of Exhibit A, Agent’s Report. 

Depreciation. 

. . ■ i ■ 

Date Dep. res. 12/31, 27, Depr. res. 

Property. acquired. Amount. Rate. 12/31/26. dep/sust. 12/31/27. 

MinigMchy. 7/1/22 $7,720.60 20% $6,948.46 $772.14 $7,720.60 

“ “ 2/1/23 6,421.34 “ 5,030.05 1,391.29 6,421.34 

“ “ 7/1/24 1,696.69 “ 848.45 848.24 1,696.69 

Subtotal. 15,838.63 12,826.96 3,qil.67 15,838.63 

Mine machinery abandoned during 1927, therefore, balance cjf cost allowed as 
depreciation in order to eliminate. 

Hotel bldg. 1922 $300,000.00 2% 30,000.00 6,000.00 36,000.00 

“ “ . “ 2,992.00 u 179.52 159.84 239.36 


Subtotal 


302,992.00 30,179.52 6,059.84 36,239.36 


*Cost of securing 
new lease on Main 
& Walker Property 


5,566.60 1/99* 37.48 


56.22 


93.70 


* On April 28, 1926, Mrs. Cotton leased the property at ilain and Walker 
Street for a period of 99 years, thereby making it necessary to demolish the build¬ 
ing thereon. In the case of Chas. N. Manning et al, vs, Coin., 7-B-T-A 286, 
Dockets 8111-8113, Chairman Littleton held “* * * The removal of the building 
was fully compensated for in the rights acquired under the lease and that the cost 
of the buildings, less sustained depreciation is properly allocable to the cost of 
securing the lease,* ** “the petitioner-now have another asset!, viz, a lease, the 
giving up or voluntary destruction of the buildings being necessary incident to 
the acquisition of the lease.” “Since, however, the lease acquired had a definite 
life of 99 years, the cost of the buildings, less sustained depreciation, which entered 
into securing the lease, are properly amortizable over the life cj>f the lease, and a 
deduction from gross income should be allowed for the exhaustion of this asset 
over a 99 year period from the date of the lease was signed.” 

Based upon this decision, the depreciation value of this building would be as 
follows, and should be amortized over 99 years: 

Value per prior R. A. R.’s.j. 6,867.84 

_ . 1 , 186 ."' 


Less depr. res. as of 12/31/25-R. A. R. 4/;6/28 
“ “ 1/1/26 to 4/30/26 


78 
114.46 


1,301.24 


Bal. to be amortized over 99 years of lease.j. 5,566.69 


12 Verification . 

! • 

State of Texas, 

/ j 

County of Harris , ss: 

Anna J. Cotton, being duly sworn, says that she is the 
petitioner above and foregoing named; that jshe has read 
the foregoing petition, or had the same read to her, and is 
familiar with the statements contained therein, and that 
the facts stated are true, except as to those fhets stated to 


i 

i 

i 

i 

i 














12 A. J. COTTON VS. D. BURNET, COM MR. OF INT. REV. 

be upon information and belief, and those facts slie believes 
to be true. 

ANNA J. COTTON, 

Petitioner. 

Subscribed and sworn to before me this the 20th day of 
June, 1929. 

[Seal of Notary Public, County of Harris, Texas.] 

A. J. EASTHAM, 

Notary Public. 

My commission expires June 1st, 1931. 

13 [Stamp:] United States Board of Tax Appeals. 
Filed Aug. 20, 1929. 

United States Board of Tax Appeals. 

Docket No. 45005. 

Anna J. Cotton, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this petitioner, admits 
and denies as follows: 

I. Admits the allegations contained in paragraph I of the 
petition. 

II. Admits the allegations contained in paragraph II of 
the petition.^ 

III. Admits the allegations contained in paragraph III 
of the petition. 

IV. Denies the allegations of error contained in sub¬ 
divisions (a) to (d), inclusive, of paragraph IV of the 
petition. 

V. Denies the allegations of fact contained in subdivi¬ 
sions (a) to (c), inclusive, of paragraph V of the petition. 

VI. Denies generally and specifically each and every 
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i 

allegation contained in the petitioner’s petition not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the appeal of tllie petitioner 
be denied. ! 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 
Of Counsel: I 

BRUCE A. LOW, j 

Special Attorney, 

Bureau of Internal Revenue . 

8/20/29. | 

14 U. S. Board of Tax Appeals. Filed Ajpril 28,1930. 

United States Board of Tax Appeals. 

Docket No. 45005. j 

Anna J. Cotton, Petitioner, j 

vs. | 

Commissioner of Internal Revenue, Respondent. 


Motion to Amend Petition. 

i 

I 

Now comes the petitioner by her attorney, 1st. A. Matlock, 
and moves to amend the original petition filed in the fore¬ 
going styled and numbered proceedings; and as further 
grounds for relief, in addition to the grounds heretofore 
set out in the original petition filed alleges! and says as 
follows, to-wit: 

I. The petitioner alleges that in 1927 she suffered a loss 
of $178,726.76 as a result of the abandonment of a mining 
project in that year, which project had been carried on for 
several years prior thereto in Pulaski County, Arkansas; 
Hint the said loss was deductible by her in tjiat- year as a 
loss sustained in a business regularilv carribd on bv the 
petitioner, under the provisions of the Revenue Act of 1926 
relating to losses; that she did not deduct thb said loss in 
1927 or take it into consideration in the preparation of her 
income tax return for the said year. 
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II. The petitioner further says that the facts upon which 
the claim for this loss sustained in 1927 are based, are as 
follows: 

(1) Almon Cotton, the husband of the petition-, in 1919 
secured a lease upon certain properties in Pulaski County, 
Arkansas, belonging to what is known as the Clarke Estate, 
identified as the “Old Kellogg Mines’’ (a copy of the said 
lease is attached hereto and made part hereof, marked Ex¬ 
hibit B). 

(2) That immediately after securing the lease in 1919, 
the said Almon Cotton began to explore and develop the 
said mining property, opening up old shafts and extending 
them, sinking new shafts and in doing other work necessary 
and incident to the location of mineral deposits and the 
development of the project, all of which he continued until 
his death in 1922. 

(3) That after the death of Almon Cotton in 

15 March 1922, the development of the mining project 
was continued, on account of the request of the de¬ 
ceased, by his wife, Anna J. Cotton, the sole beneficiary of 
his estate and the petitioner here, under the management 
and supervision of her son, G. E. Cotton, operating under 
the trade name of the Miners Trust Company. 

(4) That from 1920 to 1927 active operations of explora¬ 
tion and development continued, but due to failure to locate 
and develop mineral deposits in paying quantities, the 
project was abandoned and the lease allowed to lapse in 
March 1927, at which time the lessee forfeited all rights 
she had acquired to the property, by the abandonment of 
the same. 

(5) That during the period of exploration and develop¬ 
ment of the said mining project from 1920 to 1927, the fol¬ 
lowing expenditures v T ere made, with returns and sales as 
indicated, to-wit: 

1920. 


Expenditures: 

Development Expenses. $12,680.24 

Equipment. 3,355.77 


16,036.01 

Less Sales. None 


Net Capital Invested in Project 


$16,036.01 
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1921. | 

Expenditures: 

Development Expenses. 16,395.89 

Equipment. 2,616.20 | 

i 

— 

19,012.09! 

Less Sales. None 


Net Capital Invested in Project. j 19,012.09 

1922. ! 


Expenditures: j 

Development Expenses. 18,450.661 

Equipment. 7,720.60 


26,171.26 

Less Sales. None 


Net Capital Invested in Project. 26,171.26 

! 

1923. i 

Expenditures: I 

Development Expenses. 34,936.33! 

Equipment. 6,421.341 


Less Sales 


41,347.67| 
None 


Net Capital Invested in Project.j 41,347.67 


16 


1924. 


For’d. 

Expenditures: 

Development Expenses 
Equipment. 


. $102,567.03 

i 

I 

$36,023.70j 
2,638.92 


38,622.52 


Less Sales. None 

Net Capital Invested in Project.! 38,662.52 




















16 


A. J. COTTON VS. D. BURNET, COMMR. OF INT. REV. 


1925. 


Expenditures: 

Development Expenses. 28,296.65 

Equipment. N one 


28,296.65 

Less Sales. 1,868.54 

Net Capital Invested in Project. 26,428.11 

1926. 


Expenditures: 

Development Expenses. 12,069.10 

Equipment. N one 


12,069.10 

Less Sales. None 


Net Capital Invested in Project. 12,069.10 


Total Balance Capital Invested in Project. $179,726.76 
Approximate salvage value of equipment left on 


hand, deduct.. 1,000.00 

Net Loss Sustained in 1927. $178,726.76 


III. That the petitioner is the surviving spouse of the 
said Almon Cotton, deceased, and the sole beneficiary of 
his estate; that she succeeded him in the interest and in¬ 
vestment in the said mining project, and is entitled to de¬ 
duct from her return of income for 1927 the loss sustained 
on account of the abandonment of the said mining project; 
that the said loss was sustained in a business regularity 
carried on by the petitioner. 

Wherefore the petitioner prays, in addition to the relief 
prayed for in the original petition filed, as further relief, 
that this Board shall also hear and determine the issue of 
the deduction of the loss sustained by the abandonment of 
the said mining project in 1927; that it allow the petitioner 
to deduct on account of the said loss the sum of $173,736.76 
from her income for 1927; and that this Board shall order 
her income tax liability determined accordingly; and for 
anv and all other relief to which petitioner mav be entitled. 

M. A. MATLOCK, 
Counsel for Petitioner. 
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17 Verification . 

State of Arkansas, 

7 m 

County of Pulaski, ss: 

I, Anna J. Cotton, being duly sworn, deppse and state 
that I am familiar with the statements mad^ in the fore¬ 
going amendment to petition; that I have r^ad or caused 
to be read to me the amended petition; thatjthe facts and 
allegations therein set out are true and correct to the best 
of my knowledge and belief. 

ANNA J|. COTTON. 

i 

Subscribed and sworn to before me this the 22 day of 
Apr., 1930. 

[seal.] ROBERT B LEE, 

Notary Public. 

My commission expires Sept. 15, 1932. 

18 Exhibit B. j 

(Copy.) | 

Mineral Lease . 

Agreement made and entered into the 27th day of De¬ 
cember, 1919, by and between J. W. House, J:\, as party of 
the first part, hereinafter called the lessor, arid Almon Cot¬ 
ton, party of the second part, hereinafter called the lessee. 

Witnesseth, That the lessor, for and in consideration of 
the sum of One Dollar ($1.00) cash in hand paid, receipt 
of which is hereby acknowledged, and the qovenants and 
agreements hereinafter contained on the part of the lessee 
to be kept and performed, has granted, demised, leased and 
let, and by these presents does grant, demise^ lease and let 
unto the said lessee for the purpose of mining and operat¬ 
ing for any and all minerals and laying pipe lines, building 
tanks, power stations, buildings, tramways, toads or such 
other structures as may be necessary to the proper mining 
of the said property, and for the saving and taking care of 
said products, all tracts of land situated in Pplaski County, 
State cf Arkansas, described as follows, to-rifit: 

2—5879a 
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All of the land in Township 3 North, Range 11 and 12 
West, belonging to the Estate of the late Senator James 
P. Clarke, Pulaski County, Arkansas, containing approxi¬ 
mately 3250 acres, according to plat furnished by lessor to 
lessee. 

Lessee is given the right of ingress and egree- to carry on 
any and all parts of said work and this includes the right to 
haul and place any and all building material and supplies 
upon said land during the term of this lease without lia¬ 
bility for trespassing and this right is limited only by the 
right of the lessor to occupy and cultivate said land in 
ordinary farming. 

It is agreed that this lease shall remain in full force and 
effect for the term of five (5) years from date, and as long 
thereafter as any mineral is produced from said land by 
the lessee in paying quantities, or development work is 
being prosecuted in accordance with the terms hereof. 

And in consideration of the premises, the lessee cove¬ 
nants and agrees: 

To pay to the lessor an d equal one-eighth (1/8) part of 
any and all minerals, including gas and oil produced from 
the said premises as hereinbelow provided for. 

All metallic minerals to be settled for on smelter returns 
after milling and freight charges have been deducted. 

All gas and oil to be settled for on the basis of the pre¬ 
vailing price of same, one-eighth (1/8) part being free of 
charge to lessor. 

Lessee to render accounting and enter into settle- 
19 ment with lessor every three months and payment 
will be made according to settlement. 

The lessee will maintain records of smelter returns and 
of sale of gas and oil which will be available for the in¬ 
spection of the lessor at all times, and the lessor shall have 
the right at all time- to enter upon and descend into any and 
all parts of said premises and that the lessee will render to 
lessor all the assistance at reasonable times in so doing. 

If no well is commenced, or mining operations for 
metallic minerals is begun, on the said land before March 1, 
192'0, this lease shall terminate as to both parties, unless 
the lessee or or before that date shall pay to the lessor, or 
to the lessor’s credit in the American Bank of Commerce & 
Trust Company, in the city of Little Rock, which shall con¬ 
tinue as depository regardless of change of ownership of 
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said land, the sum of Five Hundred Dollars ($^00.00) which 
shall operate as rental and cover the privilege! of deferring 
the commencement of a well or mining operations for six 
months from said date. In like manner, uppn payments 
the commencement of mining operations or a well may be 
further deferred for like periods of the saihe number of 
months, successively. It is understood and agreed that the 
consideration first recited herein, the down payment, covers 
not only the privilege granted to the date when said first 
rental is payable, as aforesaid, but also the lessee’s option 
of extending that period as aforesaid, and any and all other 
rights conferred. 

After the mining operations or a well has r been begun 
they shall continue with all reasonable diligence, and a 
suspension of such operations for six months (6) shall 
operate as a cancellation of this lease, unless such suspen¬ 
sion is caused bv reasons bevond the control bf the lessee. 

•> - 

Lessee shall have the right to use, free of tost, gas, oil, 
water, and such timber as lessor may approve of, produced 
on such land for its operation. 

Lessee shall have the right to sublease any bortion or all 
of the premises hereinbefore described. j 

If the estate of either party hereto is assigned, and the 
privilege of assigning in w’hole or in part j is expressly 
allowed, the covenants hereof shall extend to [the assignees 
and their heirs, executors, administrators, but no change in 
the ownership of the land or in rentals or royalties shall be 
binding upon the lessee, until after the lessee has been fur¬ 
nished with written transfer or assignment or a copy 
thereof. 

It is further agree- that should the lessee $ell or assign 
his rights to this lease, or any part thereof, tbje lessor shall 
receive an equal one-eighth part of all proceeds derived 
from such sale or assignment, and in the event that part 
so sold or assigned includes land on which fiiachinery or 
equipment is located, which said machinery br equipment 
is included in the sale or assignment, then the lvalue of such 
equipment or machinery shall be deducted from the tit-al 
price received from such sale or assignment, aip one-eighth^ 
of the balance shall be paid over to lesjsor. 

20 It is further understood and agreed that the 
lessee, his successors and assigns, will at all times 
keep their accounts pertaining to this property in the 
American Bank of Commerce and Trust Company, subject 

i 
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to its supervision, for the protection of the lessor herein. 

The lessor hereby warrants and agrees to defend the 
title to said land hereinabove described. 

Witness our hand- and seal- this the 27th day of Decem¬ 
ber, 1919. 

J. W. HOUSE, Jr., 

Party of the First Part. 
ALMON COTTON, 

Party of the Second Part. 

21 Power of Attorney. 

State of Arkansas, 

County of Pulaski , ss: 

Know all men by these presents, That we, Julia Clarke 
House, Marion Clarke Williams and Mrs. James P. Clarke, 
do by these presents hereby constitute and appoint J. W. 
House, Jr., for us and in our name, place and stead to 
execute a certain lease, said lease being hereto attached, 
made a part hereof and marked “Exhibit A”. We hereby 
ratify and confirm the acts of our said attorney in ex¬ 
ecuting said lease. 

In witness whereof we have hereunto set our hands and 
seals on this the 27 day of December, 1919. 

JULIA CLARKE HOUSE. 

MARION CLARKE WILLIAMS. 
(Mrs.) JAMES P. CLARKE. 

Ackyiowledgment. 

State of Arkansas, 

County of Pulaski , ss: 

Be it remembered that on this day came before me, a 
Notary Public within and for the county and state afore¬ 
said, duly commissioned and acting, Julia Clarke House, 
Marion Clarke Williams, and Mrs. James P. Clarke, to me 
personally well known to be the persons who executed the 
foregoing instrument, and stated that they had executed 
the same for the purposes and consideration therein men¬ 
tioned and set forth, 

Witness my hand and seal as such notary public on this 
the 27th day of December, 1919. 


Notary Public. 


My commission expires 
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22 [Stamp:] United States Board of Tfax Appeals. 

Filed Jun. 30,1930. 

United States Board of Tax Appeajls. 

Docket No. 45005. 

Anna J. Cotton, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for answer to the 
document filed with the Board on April 28, lj930, by peti¬ 
tioner’s representative, labeled “ Motion to Amend Peti¬ 
tion”, denies singularly, individually and collectively all 
allegations of fact and conclusions of law contained in said 
document. 

Wherefore it is prayed that the relief sought by the peti¬ 
tioner be denied. 

(Signed) C. M. CHAREStT, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: ! 

BRUCE A. LOW, 

Special Attorney , 

Bureau of Internal Revenue . 

23 U. S. Board of Tax Appeals. Filed lj>ec. 18, 1930. 

United States Board of Tax Appeals. 

Docket No. 51393. 

Anna J. Cotton, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Comes the petitioner, Anna J. Cotton and petitions for a 
redetermination of the deficiency set forth by the respond- 
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ent, the Commissioner of Internal Revenue, and as the 
basis for this proceedings alleges and says as follows, to- 
wit: 

I. The petitioner alleges that she is an individual with 
residence at Houston, Texas. 

II. That the notice of deficiency (copy of which is at¬ 
tached hereto and made part hereof, marked Exhibit A) 
was mailed to her by the respondent in letter dated No¬ 
vember 20, 1930. 

III. That the tax in controversy is income tax for the 
calendar year of 1928, and that the deficiency assessment 
proposed amounts to $4,219.66. 

IV. The petitioner alleges that the determination of the 
proposed deficiency is the result of the following errors on 
the part of the respondent, to-wit: 

(a) The respondent erred in refusing to allow as a de¬ 
duction from income for 1928, a statutory net loss suffered 
by the petitioner in 1927, amounting to $90,857.60; the said 
statutory net loss having been incurred by the petitioner in 
a business regularilv carried on bv her. 

(b) The respondent erred in refusing to allow 3% for 
depreciation and obsolescence on the Cotton Hotel at Hous¬ 
ton, Texas; and in allowing only 2% thereon. 

V. The facts upon which the petitioner relies to support 
her allegations of errors on the part of the respondent, and 
to maintain her contention in the premises are as follows: 

1. (a) The petitioner alleges that from 1920 to 1927 she 
was engaged in exploration and development, under a 
mineral lease, a certain tract of land in Pulaski County, 
Arkansas, for mineral ores; and that there was expended 
in the exploration and development of the said project 
$181,653.80. 

(b) That there was returned from the sale of ore 
24 mined only $4,350.51. 

(c) That the petitioner abandoned and forfeited 
all her rights, title and/or interest in and to the said lease 
under which she was operating upon said tract of land on 
or about April 1st, 1927, at which time she allowed the 
lease to become forfeited-under its terms; and that after 
making all allowances and adjustments for returns on ore 
mined and sold, depreciation sustained on physical equip¬ 
ment, her investments in the project, and otherwise as by 
law required, she suffered a deductible loss amounting to 
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$139,675.38 in 1927 due to the abandonment of jthe project 
and the forfeiture of the lease. 

(d) The petitioner further alleges that the loss sus¬ 
tained in 1927 was a loss in a business regularly carried on 
by her and resulted in a statutory net loss in 1927, as de¬ 
fined in Section 206 (a) of the Revenue Act pf 1926 and 
illustrated in Article 1626 of Regulations 69, aihounting to 
$90,857.60; and that said statutory net loss ok $90,857.60 
is deductible from her income for 1928 as provided in Sec¬ 
tion 117 (e) of the Revenue Act of 1928. ! 

2. The petitioner further alleges that the Cptton Hotel, 
on which the respondent allowed only 2% of j $302,992.00 
to cover depreciation and obsolescence, is a fireproof build¬ 
ing of brick and concrete construction built about 1913’; 
that on account of the location in the heart of ihe business 
district of Houston, Texas, the increase in the value of the 
ground on which located, and the construction of more mod¬ 
ern and up-to-date building- in its immediate Vicinity, the 
said hotel building is rapidly becoming obsolete; that the 
ground upon which the said building stands hp,s a ground 
rent value at the present time equal, if not Greater than 
the rentals received on the hotel property; that jfor the past 
ten years there has been a gradual decline jn the rents 
received from the said hotel until in 1929 the rqnts received 
were less than one-half what they were ten yeats ago, while 
the ground upon which the hotel property is | located has 
approximately doubled in value in the same period; that 
the gross rentals received during the past ten years with¬ 
out adjustments for depreciation were as follows: 


For 1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 


$52,280.70 

44.448.21 
46,329.54 
44,713.02 
43,639.93 

37.941.21 
34,993.03 
31,006.50 
20,762.87 
22,927.06 


Wherefore the Petitioner prays that this; Board may 
hear this proceeding, and shall order a re-determination of 
the tax for 1928; that it shall allow he- to deduct for 1928 


i 
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the statutory net loss of $90,857.60, or such an 

25 amount as this Board may determine was the correct 
statutory net loss sustained in 1927; that it shall 

order allowed 3% for depreciation and obsolescence on the 
Cotton Hotel; and for any and all other relief to which the 
petitioner may be legally entitled. 

M. A. MATLOCK, 
Counsel for Petitioner. 

Address: 1414 Donaghey Bldg., Little Rock, Arkansas. 

Verification. 

State of Texas, 

County of Harris, ss: 

I, Anna J. Cotton, being duly sworn say that I am the 
petitioner named in the foregoing appeal; that I have read, 
or caused to be read to me, the petition, and am familiar 
with the facts alleged therein; and that the allegations are 
true and correct, I verily believe. 

ANNA J. COTTON, 

, Petitioner. 

Subscribed and sworn to before me this the 12 day of 
Dec., 1930. 

[seal.] A. B. JOHNSON, Jr., 

Notary Public. 

My commission expires June 1st, 1931. 

26 Exhibit A. 

IT :AR :E-1. ML-60D. 

Nov. 20, 1930. 

Mrs. Anna J. Cotton, 

c/o Mr. M. A. Matlock, 

1414 New Donaghey Bldg., 

Little Rock, Arkansas. 

Madam : 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $4,219.66 
as shown in the attached statement. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
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I 

Within sixty days (not counting Sunday as! the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition,! you are re¬ 
quested to execute the enclosed agreement fbrm and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. j The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment id made which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, I 

DAVID BURNET, 

Commissioner, 

ByW. T. SHEWOOD, 

Acting Deputy Commissioner. 

I 

I 

27 Statement 

i 

IT:AR:E-1. ML-60D. j 


In re Mrs. Anna J. Cotton, c/o Mr. M. A. Matlock, 1414 New 
Donaghey Building, Little Rock, Arkajnsas. 

Tax Liability. j 

Corrected tax Tax previously 

Year liability. assessed. ! Deficiency. 


1928 


$4,683.01 $462.35 I $4,219.66 


The report of the internal revenue agent j in charge at 
Oklahoma City, Oklahoma, relative to the examination of 
your books and records has been reviewed 4nd approved 
by this office. Consideration has been given t<j) the informa¬ 
tion submitted at a conference held in this office on October 
6, 1930. j 

Your contention that the net loss for the year 1927 con¬ 
stituted a statutory net loss which should bb carried for¬ 
ward as a deduction on your return under the| provisions of 
section 117 (e) of the Revenue Act of 1928 ha|s been denied, 
for the reason that the issue of whether a [loss was sus- 
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tained in 1927 is pending before the United States Board 
of Tax Appeals. 

Your return has been adjusted as follows: 

Net Income. 


Net income reported on return.•. $17,745.75 

Add: 

1. Interest. $1,200.00 

2. Rents. 29,417.84 

3. Wages paid. 300.00 

- 30,917.84 

Total. $48,663.59 

Less: 

4. Liberty Bond interest. 1.00 

Net income adjusted. $48,662.59 

Computation of Tax. 

Net income adj usted.. $48,662.59 

28 Brought forward.... $48,662.59 

Less: 


Liberty bond interest. $2,762.50 

Personal Exemption. 3,900.00 

- 6,662.50 


Income subject to normal tax. $42,000.09 


Normal tax at 13 4% on S4,000.00. $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5 % on $34,000.00. 1,700.00 

Surtax on $48,662.50.. 2,806.14 


Total tax.. $4,686.14 

Less: Earned income credit. 4.13 


Tax assessable. $4,682.01 

Tax previously assessed. 462.35 


Deficiency in tax 


$4,219.66 
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Explanation of Changes. 

! 

1. Interest income has been increased by $1,200.00, repre¬ 

senting interest on bank deposits and loans received June 29, 
1928 to December 26, 1928. j 

2. Rent income as adjusted is as follows: 

! 

Rentals. Depreciation. 

I 

Cotton Hotel. $20,762.87 $6,059.84 

Gulf Building Company 27,945.25 52.37 

" i 

Total. $48,708.12 $6,112.^1 

Net income reported on your return.j. 

I 

I 

Net increase in rents.!. 

j 

Depreciation is in accordance with rates allowed in prior 
years. 

The amount of $30,000.00 representing rehtals from the 
Gulf Building Company which was reported | on Form 1041 
filed by you as trustee, has been adjusted to include 
29 $27,945.25 on your personal return afid the balance 

on the return filed by you as trustee. Since the prop¬ 
erty was placed in trust as of December 7, 1^28, 340/365 of 
the income is taxable to you. I 

3. The item of $300.00, representing payments to Fred 
Cotton as watchman of certain mine property, has been dis¬ 
allowed as a deduction for the reason that apparently the 
property was abandoned in 1927. 

4. Taxable interest on Liberty Bonds wad overstated by 

$ 1 . 00 . | 

You are advised that a copy of this comijnunication has 
been transmitted to your attorney, Mr. M. Al Matlock, 1414 
New Donaghey Building, Little Rock, Arkansas, who has 
on file in this office a duly recorded power of attorney. 


Net. 

$14,703.03 

27,892.88 


$42,595.91 

$13,178.07 


$29,417.84 
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30 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 7, 1931. 

United States Board of Tax Appeals. 

Docket Number 51393. 

Anna J. Cotton, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

I-II-III. The allegations contained in paragraphs I, II, 
and III are admitted. 

IV. It is denied that the Commissioner erred as alleged 
in subparagraphs (a) and (b) of paragraph IV of the 
petition. 

V. The allegations contained in paragraph V and the 
various subparagraphs thereof are denied. 

VI. Denies generally and specifically each and every al¬ 
legation contained in the petition not hereinbefore admit¬ 
ted, qualified, or denied. 

Wherefore it is prayed that petitioner’s appeal be de¬ 
nied. 

(Signed) C. M. CHAREST, 

* C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

PHILIP A. BAYER, 

Special Attorney , 

Bureau of Internal Revenue. 

PAB/cfb 2/6/31. 

31 A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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25 B. T. A., —. | 

i 

United States Board of Tax Appeals. 

Docket Nos. 45005 and 51393. ! 

Anna J. Cotton, Petitioner, 

v. I 

! 

l 

Commissioner of Internal Revenue, Respondent. 

Promulgated April 15, 1932. 

Held, that evidence fails to support claim for accelerated 
depreciation of hotel property owned by petitioner in the 
taxable years. 

In the circumstances herein a mineral lease Abandoned in 
1926 resulted in loss, if any, in that year. 

M. A. Matlock, Esq., for the petitioner. 

Nathan Gammon, Esq., for the respondent. 

Income tax deficiencies for 1927 and 1928 in the respec¬ 
tive amounts of $210.65 and $4,219.66 are at jssue in these 
consolidated appeals. In each case the proper rate of de¬ 
preciation and obsolescence allowable to petitioner upon 
hotel property is an issue; also the further question whether 
or not a net business loss was sustained in 1927 which could 
be carried over as a deduction from income iii 1928. 

i 

Findings of Fact. 

The petitioner is the widow of Almon Cotfon who died 
March 5, 1922, leaving certain property and interests to 
which she succeeded. Included in such property was a min¬ 
ing lease in the State of Arkansas, which decedent acquired 
in 1919, and was engaged in developing at the time 
32 of his death. She continued such work j until the fall 
of 1926, at which time, being convinced that the 
project was too expensive for profit, she abandoned it. 
From its acquisition in 1919 to September, 1$26, when the 
petitioner abandoned it, she and the decedent^ together ex¬ 
pended $139,675.38 in development work on tijiis lease. In 
and for the years named petitioner’s husband and she, 
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respectively, claimed and were allowed deductions for such 
expenditures from their Federal income tax returns as 
business expenses. Other expenditures amounting to 
$19,019.40 made in the building of a flotation plant, mill 
and foreman’s cottage, were capitalized and exhausted 
through deductions claimed and allowed as depreciation at 
the rate of 20 per cent per annum, the final deduction on 
such account being for 1927, following abandonment of the 
lease. 

Involved in our inquiry is certain community property 

which the petitioner and her husband owned at the time of 

his death. Included therein was a ten-storv concrete and 

brick hotel, located in the heart of the business district of 

Houston, Texas, which was leased upon a profit sharing 

basis. This hotel was built bv Almon Cotton in 1913 and 

* 

was then modern in every respect. Two years later the 
Rice Hotel, three blocks away was built; and more recently 
the Texas State Hotel of 10 or 12 stories just across the 
street has been erected. Within a radius of three blocks 
including petitioner’s hotel is located a number of modern 
sky scraper office buildings including the Second 
33 National Bank, the Gulf and the Eperson Buildings, 
the latter two being respectively twenty-five and 
twenty-eight stories in height. The yearly rentals derived 
from the Cotton Hotel, based upon its earnings, from 1920 
to 1928, inclusive, were as follows : 


1920. 

.... $52,280.70 

1924. 

_ $43,639.93 

1921. 

.... 44,448.21 

1925. 

.... 37,941.21 

1922. 

.... 46,329.54 

1926. 

_ 34,993.03 

1923. 

.... 44,715.08 

1927. 

.... 31,006.50 


1928. $20,762.37 


Based upon a cost of $302,992, the petitioner and her 
husband before her have claimed and been allowed as de¬ 
ductions from gross income in each year prior to 1927, an 
amount equal to 2 per cent of such valuation representing 
depreciation and obsolescence of the hotel building. For 
the years in question the petitioner claims the right to in¬ 
crease such deductions to 3 per cent on account of acceler¬ 
ated obsolescence of such property brought about by busi¬ 
ness changes affecting its economic usefulness. This claim 
has been disallowed by the respondent. 
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Opinion. 

Lansdon : 

The petitioner contends that changed concjitions have 
accelerated obsolescence and shortened the useful life of 
her hotel property by one-third. She therefor^ claims the 
right to depreciated deductions on such account from net 
income in each of the taxable years at the rate of 3 per cent 
on the cost thereof. No evidence has been intro- 

34 duced to show that conditions have permanently 
changed for the worse in respect to the j petitioner’s 

property since it was opened up as a hotel in 1913. That it 
has not greatly suffered from destructive competition is 
indicated by the fact that its greatest earnings \fere in 1920, 
five years after the building of the Bice Hotel. The evi¬ 
dence also shows that the operation of the 'texas State 
Hotel across the street helped rather than injured its busi¬ 
ness. The falling off of revenues, of course, is po evidence, 
pro se of a shortening of the property’s economic life. The 
witness, E. C. Cotton, who was petitioner’s business man¬ 
ager, testified that in his opinion the hotel business was 
overdone in Houston. Even if this is true, it would not 
establish obsolescence or accelerated depreciation of peti¬ 
tioner’s properties. In the absence of proof to show that 
the true economic life of this property is shorter than 
determined by the respondent, we affirm the Respondent’s 
determination on this issue. Mandel Brothers j 4 B. T. A. 
341; Potter Farms Co., 6 B. T. A. 110; California Iron 
Yards Co., 15 B. T. A. 25; Darling McDuff Coal Co., 15 
B. T. A. 110. | 

The petitioner contends that she sustained a business 
loss in 1927 in the amount of $139,675.38 as a Result of ex¬ 
penditures made by her deceased husband ancp. herself in 
developing a mine which was abandoned in September, 
1926. Although the abandonment was in 1926, she 

35 contends that because of a provision i|n the lease 
which allowed a six month suspension of jwork before 

subjecting her interests in it to forfeiture, that jthe loss did 
not occur until after the lapse of that period which ended 
in 1927. In this contention she has overlooked the fact that 
her interests in that property were not terminated by for¬ 
feiture but that she voluntarily abandoned it op September 
8, 1926. Her son, who was her manager and in full charge 

i 
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of the work at the time, when asked the question: “Was it 
your intention to go back and resume operations later!” 
answered: “No, I did not go back for it cost too much 
money to get the equipment.” This voluntary abandon¬ 
ment, with the intent indicated, terminated the petitioner’s 
interests in the lease, as and from that date without await¬ 
ing further lapse of time or invoking involuntary for¬ 
feitures. United Mining Co . v. Morton , 174 Kv. 366; 192 
S. W. 79; Grubb v. McAfee , 109 Tex. 527; 212 S. W. 464; 
Buffalo Zinc Co. v. Crump , 70 Ark. 525, 69 S. W. 572; Wor- 
rail v. Wilson, 101 Iowa 475; 70 N. W. 619; Aye v. Phila¬ 
delphia Co., 193 Pa. 451, 44 Atl. 555; Bay State Pet . Co. v. 
Penn Lubricating Co., 121 Ky. 639; 87 S. W. 1102; Wilmore 
Coal Co. v. Brown , 153 Fed. 143. Inasmuch as the peti¬ 
tioner has failed to establish the loss contended for in 1927, 
it follows that there was no resulting net loss which she was 

entitled to carrv forward in reduction of her taxes in 1928. 

♦ 

Decision will be entered for the respondent. 


36 United States Board of Tax Appeals, Washington. 

Docket No. 45005. 

Anna J. Cotton, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated April 15, 1932, it is 
Ordered and decided: That there is a deficiency of $210.65 
for the vear 1927. 

Enter. 

(Signed) LOGAN MORRIS, 

Member. 

Entered April 19, 1932. 

o. 


A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals, [Washington. 


Docket No. 51393. | 

Anna J. Cotton, Petitioner, 

v. 


I 

Commissioner of Internal Revenue, Respondent. 

Decision . 


Pursuant to the determination of the Board, as set forth 
in its report promulgated April 15, 1932, it is 

Ordered and decided: That there is a deficiency of $4,- 
219.66 for the year 1928. j 

Enter. j 

(Signed) LOGAN MORRIS, 

Member . 

Entered Apr. 19, 1932. j 

o. | 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ. S . Board of Ta$ Appeals. 

i 

38 [Stamp:] United States Board of T^x Appeals. 
Filed Oct. 3, 1932. 


In the Court of Appeals for the District of Columbia. 
B. T. A. Docket Nos. 45005 and 5139^. 

Anna J. Cotton, Petitioner, 

v * | 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

! 

Stipulation . 


It is hereby stipulated by and between Annh J. Cotton, 
petitioner, and Commissioner of Internal Revenue, re- 

3—5879a 
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spondent, by their respective counsel, that the decision of 
the Board rendered herein on April 15, 1932 may be re¬ 
viewed under a petition therefor by the Court of Appeals 
of the District of Columbia, as provided by Section 1002 (d) 
of the Revenue Act of 1926, instead of by the United States 
Circuit Court of Appeals for the Eighth Circuit, in which 
Circuit the office of the Collector of Internal Revenue with 
which petitioner filed her return for the years in question 
is located. 

Dated at Washington, D. C., this the 3 dav of October, 
1932. 


ROBERT A. LITTLETON, 

Attorney for Petitioner. 
C. M. CHAREST, 

Attorney for Respondent , 

General Counsel , 
Bureau of Internal Revenue. 


39 [Stamp:] United States Board of Tax Appeals. 
Filed Oct. 3, 1932. 


In the Court of Appeals for the District of Columbia. 

B. T. A. Docket Nos. 45005 and 51393. 

* 

Anna J. Cotton, Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review and Assignment of Errors. 

To the Honorable Judges of the Court of Appeals for the 
District of Columbia: 

Now comes Anna J. Cotton, by her attorneys, Robert A. 
Littleton and M. A. Matlock, and respectfully shows: 

I. The petitioner for review is an individual residing at 
this time in the City of Houston, State of Texas, which is 
in the Fifth Judicial Circuit of the United States, and for 
the taxable years 1927 and 1928 filed income tax returns 
with the office of the Collector of Internal Revenue 
40 for the collecting district of Arkansas at Little Rock, 
Arkansas, which is located within the Eighth Judi- 
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j 

cial Circuit of the United States; the respondent is the duly 
appointed and qualified Commissioner of Internal Revenue 
of the United States holding his office by virtue of the laws 
of the United States. I 

The parties have entered into a written stipulation at¬ 
tached hereto consenting to a review of this proceeding by 
the Court of Appeals of the District of Columbia as pro¬ 
vided by Section 1002 (d) of the Revenue Act of 1926 (44 
Stat. (part 2) 9 c. 27). j 

II. The respondent determined a deficiency i^i income tax 
for the year 1927 in the amount of $210.65, and on the 29th 
day of May, 1929, in accordance with the provisions of sub¬ 
division (a) of Section 274 of the Revenue ^.ct of 1926, 
sent petitioner by registered mail a notice i of said de¬ 
ficiency. Thereafter petitioner duly appealed said notice 
of deficiency to the United States Board of Tax Appeals. 
Also, the respondent determined a deficiency ii income tax 

for the year 1928 in the amount of $4,219.66, and on 

41 the 20th day of November, 1930, in accordance with 
the provisions of subdivision (a) of Sdction 272 of 

the Revenue Act of 1928 sent the petitioner t^y registered 
mail a notice of said deficiency. Thereafter the taxpayer 
duly appealed said notice of deficiency to the "Cfnited States 
Board of Tax Appeals. 

Said two appeals duly came on for hearing before the 
United States Board of Tax Appeals, and l)y order en¬ 
tered by the Board were consolidated and jwere heard 
by said Board on September 28, 1931. On Ajjril 15, 1932, 
said Board promulgated its decision containing its findings 
of fact and opinion and entered its order or orders of re¬ 
determination wherein it ordered and deeideci that there 
were deficiencies in tax for said years 1927 hnd 1928 in 
the amount of deficiencies proposed by the j respondent, 
thereby affirming and approving the determination of re¬ 
spondent to assess against petitioner said deficiencies in 
tax. 

III. The petitioner is the widow of Almon ^otton, who 
died March 5, 1922 leaving certain propertied and inter¬ 
ests to which petitioner succeeded. Included in such prop¬ 
erties was a mining lease in the State bf Arkansas 

42 which the said Almon Cotton acquired jin the year 
of 1919 and was engaged in developing the same at 

the time of his death. The petitioner continued active 
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work on said mining lease after tlie death of the said Almon 
Cotton until sometime in the latter part of the year 1926, 
when such active work was temporarily suspended, and in 
the early part of the year 1927 petitioner, after consulting 
with the members of her familv, became convinced that 
the mining project was too expensive for profit and aban¬ 
doned all her rights, title and interest therein. Up to the 
time petitioner abandoned said mining property, there had 
been expended thereon and as a cost thereof the aggre¬ 
gate amount of $183,163.80, of which the amount of $144,- 
287.05 had not been returned to petitioner through allow¬ 
able deductions for exhaustion, and which latter amount 
petitioner sustained as a loss as a result of the abandon¬ 
ment of said mining property. The Board of Tax Appeals 
refused to allow petitioner a deduction of said loss result¬ 
ing from a business carried on by her for profit as a result 
of the abandonment of said mining property. 

IV. Petitioner says that in the record and proceedings 
before the Board of Tax Appeals, and in the deci- 

43 sion and orders of redetermination promulgated 
and entered by the Board, manifest errors occurred 

and intervened to the prejudice of petitioner, and petitioner 
assigns the following errors and each of them, which, she 
avers, occurred in said record, proceedings, decision, and 
orders of redetermination, upon which she relies to re¬ 
verse the said decision and orders of redetermination so 
promulgated and entered by the Board of Tax Appeals, 
to-wit: 

(1) The Board erred in finding and holding that the 
mining lease and property owned by petitioner was aban¬ 
doned in the Fall of the year 1926 and not in the Spring of 
the vear 1927. 

to 

(2) The findings of fact and decision of the Board on 
the issue of abandonment of said mining property are not 
sustained by legal evidence, and are contrary to all of the 
evidence in the record. 

(3) The Board erred in not holding that petitioner is 
entitled to a deduction in 1927 of the loss resulting from 

the abandonment of said mining property, whether 

44 said abandonment occurred in the Fall of 1926 or 
the Spring of 1927. 

(4) The decision of the Board is not supported by any 
legal evidence. 
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AVherefore petitioner prays that the decision of the 
Board of Tax Appeals be reviewed by the (pourt of Ap¬ 
peals for the District of Columbia pursuant to written 
stipulation of parties, that a transcript of t|he record be 
prepared in accordance with law and with the| rules of said 
Court and transmitted to the Clerk of said Corurt for filing, 
and that appropriate action be taken to the lend that the 
errors complained of may be reviewed and j corrected by 
said Court. 

ROBERT A. LITTLETON, 

M. A. MATLOCK, 

7 ! 

Attorneys for [Petitioner. 

45 United States of America, 

District of Columbia, ss: j 

Robert A. Littleton, being duly sworn, malkes oath and 
says that he is attorney for petitioner in the above proceed¬ 
ing, and is acquainted with statements therein and that 
they are true, except those stated on information and be¬ 
lief, which he believes to be true. 

ROBERT A. LITTLETON. 

Subscribed and sworn to before me this 3 day of October, 
1932. j 

ETHEL GfUISE, 

Notary Public. 

46 [Stamp:] United States Board of ;Tax Appeals. 

Lodged Nov. 12, 1932. j 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 16, 1932. j 

United States Board of Tax Appehls. 

Docket Nos. 45005, 51393. ! 

j 

Anna J. Cotton, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above entitled proceedings were duly! consolidated 
for hearing and came on for hearing on thb 28th day of 
September, A. D., 1931, before the Honorable W. C. Lans- 
don, Member of the United States Board of Tax Appeals, 
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at Memphis, Tennessee, pursuant to notice of hearing 
given, whereupon the following evidence was introduced, 
viz: 

Facts Stipulated. 

It is hereby stipulated and agreed by and between the 
above named parties, by and through their respective at¬ 
torneys of record, that the above named petitioner is the 
widow of Almon Cotton who died March 5, 1922; 

47 that from Jan. 1,1920 to March 5,1922 the petitioner 
and the said Almon Cotton had their domicile to¬ 
gether as husband and wife at Houston, Texas, and that 
all income received by Almon Cotton during said years con¬ 
stituted community income in accordance with the laws of 
Texas; that on or about December 27, 1919 the said Almon 
Cotton entered into a mineral lease contract with one J. W. 
House, Jr., a copy of which is attached to and made a part 
hereof; that subsequent to the execution of this mineral 
lease contract expenditures for the purpose of exploration 
and development of minerals on the lands covered thereby 
were made by the said Almon Cotton during his lifetime, 
and subsequent to his death similar expenditures for the 
same purpose were made by the petitioner Anna J. Cotton 
who, upon the death of the said Almon Cotton, became the 
sole owner of said mineral lease contract; that the afore¬ 
said expenditures were made during the years and in the 
amounts set forth in “Detailed statement of the expendi¬ 
tures of Miners Trust Company” which is attached 

48 to and made a part of this stipulation; that in the 
Federal income tax returns of Almon Cotton for the 

years 1920 and 1921 and for the period January 1 to March 
5, 1922, and in the Federal income tax returns of Anna J. 
Cotton for the years 1922 to 1927, inclusive, deductions 
were claimed for each taxable year or period on account of 
the aforesaid expenditures and in approximately the 
amounts set forth in the aforesaid “Detailed statement of 
the expenditures of Miners Trust Company”, and were al¬ 
lowed for each taxable year or period as deductions by 
the Bureau of Internal Revenue, so that either the said 
Almon Cotton or the petitioner Anna J. Cotton has already 
received a benefit from the deductions allowed for these 
expenditures in the computation of his or her income tax 
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liability for each tax year or tax period from 1920 to 1927 
inclusive, by reason of the fact that his or her tax liability 
for each of said tax years or tax periods was re- 

49 duced by the allowance of the deductions claimed for 
said expenditures by the Bureau of Internal Reve¬ 
nue ; that on April 28, 1930, the petitioner filed a motion to 
amend her petition, which was granted by the Board, in 
which she contends that the allowance by the Bureau of the 
deductions hereinbefore referred to for the thx years and 
tax periods from 1920 to 1926, inclusive, wajs erroneous; 
that said mineral lease contract was terminated during the 
year 1927, and that petitioner is entitled to a deduction for 
the year 1927 of one-half the amount expended in the ex¬ 
ploration and development of the lease from| Jan. 1, 1920 
to March 5,1922 by Almon Cotton and of the Entire amount 
so expended by the petitioner Anna J. Cottqn during the 
years 1922 to 1927, inclusive; that the motibn to amend 
petition filed April 28, 1930 was not accompanied by 
waivers of the period for assessment and collection of the 
tax for any of the years prior to 1927, and jthat waivers 
have not been filed with the respondent for any of said 
years; that the period of limitation for assessment and 

collection of taxes for the years 1925 land 1926 ex- 

50 pired on May 13, 1930 which was eleven days after 
receipt by the respondent of a copy of said motion 

to amend petition; and that the period of limitation for 
assessment and collection of taxes for years prior to 1925 
had already expired when said motion to aniiend petition 
was filed. 


51 


i 

i 


Detailed, Statement of the Expenditures of Miners' Trust Company 1920 to 1927. 

Expenditures. 


1920. 


Labor. 

Machinery and Equipment. 

Supplies: 

Explosives, Fuel, etc. 1,993.82 

Camp Supplies. 102.75 

Travel Expenses. 154.76 

Lumber. 472.60 

Fuel, not elsewhere charged.... 362.00 

Small Tools. 293.39 


Repairs and upkeep 
M iscellaneous Expenses 


$8,051.$7 
3,355.|7 


3,379.^2 
817.85 
431.$0 


j- 


Total for 1925 


816,036.01 
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1921. 

Labor. $9,961.63 

Machinery and Equipment. 425.00 

Supplies. 3,585.15 

Freight. 373.57 

Travel Expenses. 75.00 

Repairs and upkeep. 367.94 

Lumber. 629.24 

Fuel, not elsewhere included. 638.33 

Small tools, not elsewhere incl. 6.63 

Miscellaneous Expenses. 2,945.10 


Total for 1921.. $19,007.59 

1922. 

Labor. $13,023.92 

Machinery and Equipment. 7,720.60 

Supplies. 3,202.15 

Hauling. 114.75 

Lumber. 675.94 

Fuel, not elsewhere included. 1,033.06 

Freight. 5.95 

Misc. Expenses, not elsewhere Inc..'.. 394.89 


Total for 1922.. $26,171.26 

52 1923. 

Labor. $22,675.89 

Machinery* and Equipment. 6,421.34 

Supplies. 6,743.56 

Hauling. 210.55 

Freight. 730.26 

Repairs and upkeep. 232.40 

Lumber. 1,081.45 

M iscellaneous Expenses, not elsewhere included. 3,484.62 


Total for 1923. $41,580.07 

1924. 

Labor. $26,242.94 

Machinery and Equipment. 1,6%. 69 

Supplies. 8,284.63 

Freight. 241.09 

Insurance. 988.55 

Taxes. 34.09 

Miscellaneous expenses, not elsewhere included.. 942.13 


Total for 1924.. $38,430.12 

1925. 

Labor. $21,511.73 

Supplies. 4,630.58 

Hauling. 41.00 

Insurance. 709.64 

Repairs. 100.65 

Taxes. 30.00 

Miscellaneous expenses, not elsewhere included.. 1,346.70 


Total for 1925. $28,370.30 
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1926. 


Labor. 

Supplies. 

Insurance. 

Miscellaneous Expenses 

Total for 1926... 


$9,349.32 
2,15M 
400. 
67.2! 


00 


53 


1927. 


For Watchman to look after Machinery and 

Equipment, Salvaged. $ 1,300 


Total for 1927 


1928. 

For Watchman to look after Machinery and 

Equipment, Salvaged. $300. | 


Total for 1928 


Summary of Expenditures. 


Total Expenditures for 1920. $16,036. Ql 

Total Expenditures for 1921. 19,007.59 

Total Expenditures for 1922. 26,171.26 

Total Expenditures for 1923. 41,580.07 

Total Expenditures for 1924. 38,430. lj2 

Total Expenditures for 1925. 28,370.30 

Total Expenditures for 1926. 11,968.45 

Total Expenditures for 1927. 1,300.00 

Total Expenditures for 1928 . 300.00 


Grand Total of Expenditures 


$11,968.45 


$1,300.00 


$300.00 


$183,163.80 


Capital Adjustments. 

Sales of concentrates mined and milled during 
operation of mine: 


Net returns on sales 1924. $2,481.^7 

Net returns on sales 1925. 1.868.51 


Net returns from sale of ore 


$4,350.51 


Year of purchase. 

1920 . 

1921 . 

1922 . 

1923 . 

1924 . 

1925 . 

1926 . 

1927 . 


Totals 


Machinery and Equipment. 


Cost 

capitalized. 

$3,355.77 

425.00 

7,720.60 

6,421.34 

1,696.69 

None 

None 

None 


$19,619.40 


Depreciation 

allowed. 

None 

None 

$1,107.63 

2,721.36 

2,998.08 

3^167.73 

3,167.73 

None 


$13,162.53 


Salvage 

los^. 


Non^ 

None 

$l,67t. 

Non^ 

None 

Nonp 

Non£ 

$3,011. 


90 


67 


$4,689.57 


Balance. 

$3,355.77 

3,780.77 

8,715.84 

12,415.82 

11,114.43 

7,946.70 

4,778.97 

1,760.30 


$1,767.30 
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54 

Adjustments for Community Expenditures made prior to 
Death of Almon Cotton, March 5, 1922: 

Miscellaneous Community expenditures made in 1920, ex¬ 
cluding machinery and equipment. 

Miscellaneous Community expenditures made in 1921, ex¬ 
cluding machinery and equipment. 

Miscellaneous Community expenditures made to March 5, 
1922, the date of death of Almon Cotton, excluding 
machinery and equipment. 

Total miscellaneous Community expenditures made 
to March 5th, 1922, excluding expenditures for 
Machinery and equipment. 

One-half of such Community expenditures, Almon Cotton’s in¬ 
terest at the date of his death, March 5, 1922, and which were 
probably without capital value when Anna J. Cotton succeeded 
to his interest in the community estate following his death... 

Unsalvaged balance of loss in Machinery and Equipment 
schedule, supra, for which no adjustments were made in the 
depreciation schedule or otherwise. 

Estimated salvage value of machinery and equipment left on 
hand when the business was abandoned in 1927. 

Summary of Capital Adjustments. 


Total expenditures. $183,163.80 

Less: 

Returns from sales. $4,350.51 

Depreciation. 13,162.53 

Salvage loss 1922. 1,677.90 

Almon Cotton Interest. 16,918.51 

Unsalvaged balance. 1,767.30 

Salvage value of equipment on 

hand. 1,000.00 

- 38,876.75 


Balance loss in 1927 upon abandonment. 

55 

Balance loss in 1927 upon abandonment, For’d. . . $144,287.05 

Less: 

Salvage loss allowed by internal 
revenue agent on account of 
abandonment of mine in 1927, 
and already adjusted in return 

of income for that year. $3,011.67 

Wages of watchman for 1927, also 
allowed by internal revenue 
agent, and already adjusted in 
return of income for that year.. 1,300.00 

Wages of watchman for 1928, dis¬ 
allowed as a deduction for that 
year by internal revenue —, and 
which should be an adjustment 
against the $1,000.00 approxi¬ 
mated .salvage value of equip¬ 
ment left on hand upon aban¬ 
donment . 300.00 

- 4,611.67 

Net loss in mining business in 1927 to be used as 
further adjustment against the income reported 
for that, and resulting from the abandonment 
of the business.. 


$12,680.24 

18,582.59 

2,574. IS 

$33,837.01 

$16,918.51 

$1.767,30 

$1,000.00 


$144,287.05 


$139,675.38 
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56 Mineral Lease. 

\ 

(Only the portions of the lease which was ^xecuted and 
acknowledged December 27, 1919, between W. House, 
Jr., party of the first part, and Almon Cotton, party of 
the second part, which are pertinent to the question at is¬ 
sue are set forth.) 

i 

i 

* * # # * # ; * 

i 

“It is agreed that this lease shall remain in full force 
and effect for the term of five (5) years from jdate, and as 
long thereafter as any mineral is produced fr<j)m said land 
by the lessee in paying quantities, or development work is 
being prosecuted in accordance with the terrps hereof. 

# # # # * # | # 

i 

“If no 'well is commenced, or no mining operations for 
metallic minerals is begun, on the said land before March 
1, 1920, this lease shall terminate as to both parties, unless 
the lessee on or before that date shall pay to the lessor 
or to the lessor’s credit in the American Bank of Com- 

i 

merce and Trust Company, in the city of Littlej Rock, which 
shall continue as depository regardless of chaijge of owner¬ 
ship of said land, the sum of Five Hundred Dollars 
($500.00) which shall operate as rental and coyer the privi¬ 
lege of deferring the commencement of a wbll or mining 
operations for six months from said date, jin like man¬ 
ner, upon payment the commencement of miming opera¬ 
tions or a well may be further deferred for li^e periods of 
the same number of months successively. It i!s understood 
and agreed that the consideration first recite[l herein, the 
down payment, covers not only the privilege granted to the 
date when said first rental is payable, as aforesaid, but 
also the lessee’s option of extending that period as afore¬ 
said, and any and all other rights conferred. 

“After the mining operations or a 4’ell has been 

57 begun they shall continue with all reasonable dili¬ 
gence, and a suspension of such operations for six 

months (6) shall operate as a cancellation <j)f this lease, 
unless such suspension is caused by reasons beyond the con¬ 
trol of the lessee.” 
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G. E. Cotton, called as a witness for and on behalf of 
the petitioner, having been first duly sworn, was examined 
and his testimony, narratively stated, is as follows: 

I am the son of petitioner, Anna J. Cotton. I know a 
whole lot about the mining business carried on by 

58 my father and mother north of Little Rock, Arkan¬ 
sas. Mv father had been interested in the mining 

business ever since I can remember. We formerlv lived 
at Denver, Colorado. He operated a mine at Windsor, lo¬ 
cated two miles from Idaho Springs, Colorado. He oper¬ 
ated that property for eight or ten years off and on. His 
health caused him to lease the Colorado mine. We left 

Colorado in 1S98 and went to Texas. Mv father continued 

% 

to operate the Colorado mine under lease, and his estate 
still owns that property. There has been no active oper¬ 
ation of the Colorado property in the last few years. We 
own the property in fee. The estate does not own any 
other mining property. My father came to Hot Springs 
(Arkansas) first in 1913. In about 1918 or 1919 he started 
the mining business in Pulaski County, Arkansas, and be¬ 
gan operations in the early part of 1920. When he came 
to Hot Springs he came up there to take the baths, and 
he got acquainted with some of the people around the 
town, and there were quite a number of old prospects holes, 
and they had a gold scare there years before, and they be¬ 
gan to bring him in rock samples, and he went out to look 
at quite a number of places, and somebody brought him in 
a book on the geology of Arkansas written by Bryner, and, 
going through this book, he located the old Kellog Mine, 
which had not been operated since the Civil War in 1860, 
and he went out and looked at it. I went with him 

59 to see the Kellog Mine. My Uncle, W. A. Rodernick, 
who operated a mine in Idaho, went with us to look 

at the old Kellog Mine. He opened it up. They were sup¬ 
posed to be mining lead and zinc. They had the Argintia 
Silver. The mine was at North Little Rock and is called 
Argenta, being the type of ore. My father pumped out 
those holes and the workings were in such shape he made 
a shaft and kept on working. Work was carried on in the 
• early part of 1920. Equipment was installed and my father 
operated the property until his death in 1922. I then went 
out and operated the property for my mother. I took ac- 





! 


i 


i 


i 


A. J. COTTON VS. D. BURNET, COM MR. OF INT. JEIEV. 45 


tive management after my father’s death. I operated the 
property for my mother up until we closed dov^n the latter 
part of 1926. All of the money I spent there whs furnished 


by my mother. The shaft was down 400 feet. We had 


what appeared to be a vein of ore on the 300 fopt level. It 


was about four feet thick and looked like a gopd one. We 
did not have any way of taking care of it. It |was a com¬ 
plex ore; we could not ship zinc to a lead smelter or lead 
to a zinc smelter. We ran into a strip (of <j>re) on the 
second level, and started the stoker, and got fip to fifteen 


or twenty feet and began to widen out, and fipally it got 
where you could stand up, about six feet pre in there 


60 and streaks of lead. After I had made the first 
strike in 1923, I put in a mill and took oijit ore along 
in 1924 and 1925. I milled the ore and sold it. We shipped 
two cars of lead concentrate and about a half |of a car of 


zinc. The ore proved to be a pocket instead of a vein. I 
do not remember what year those pockets placed out, but 
after those pockets played out, we ran some shafts around 
to see if we could not locate it, and then the engineer told 
me if I expected to make a mine out of it, he wpuld have to 
go down into the lime, and we started to sink a| shaft. We 
stopped operation in the latter part of 1926, |because we 
began to have water on the 1100 foot level and j had to pull 
water each day for about twenty-four hours, aijd could not 
lower it, and there were not any power lines ouf there, and 
it would cost about $3,000 to get a power lin^ out there, 
and to pump it out, we would have to have ^n electrical 
pump to do it economically, and the expense of getting 
all that equipment there, and getting the mine in shape to 
handle the water was considerable, and I did hot feel like 
taking the responsibility of going ahead and spending any 
more money. If it had been mine, I might have j gone ahead 
and spent the money, but I did not feel like doing it on 
my mother’s money. 

61 Q. Did you confer with the other menibers of the 
family and your mother about that? |A. After I 
closed the place down, they did not talk much about it, ex¬ 
cept they thought I spent a lot of money, some of the other 
children. 

Q. Was it your intention to go back and resume opera¬ 
tions later? A. No, I did not go back for it cost too much 

. ' 

money to get the equipment. 
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Q. Well, then, you made up your mind in 1926, never to 
go back? A. At the time I closed down I did not know 
what I was going to do. 

Q. When the time came to pay the lease rentals how long 
was that after you stopped operations? A. Six months. 

Q. How much was that lease rental? A. I think $500 a 
year. 

Q. Did vou pav anv lease rental after vou suspended? 
A. No. 

Q. You knew the lease rental was coming due? A. Yes, 
sir. 

Q. And you knew under the laws to keep the lease 

62 alive you had to do that? A. Yes, sir. 

Q. As that time approached what did you make 
up your mind to do ? A. I did not see the necessity of pay¬ 
ing it for I did not think I would go back. 

Q. In 1927, did you move any of the property away from 
there ? A. Yes, I took some tools and hoist out to Colorado. 

Q. Is there any of that property there now? A. Yes, the 
mill is still there. 

Mv mother owns the mill and it is still there—I guess I 
could go out and get it, I have an understanding with the 
owner of the property that I could take it. I have never 
moved it. I continued the property the same as my father 
had. I had the same men. I was working for my mother. 
I did not get any salary—I even paid my own hotel bill. 

Cross-examination: 

My mother operated no other mine interest except this 
old Kellog lease after the death of mv father in 1922. She 
never had done anvthing but run the house until mv father 
died. I carried the mining operation on for her. I cannot 
remember the exact date I closed down operations at the 
Kellog Mine, but I know it was long the latter part 

63 of 1926, the last time we had any men out there 
working. The water did not flood us out, it pre¬ 
vented operations on the 1100 foot level. We were doing 
some work up above too. We had a lot of places, of course, 
where we thought there were very good showings of ore, 
on the 800 foot level, it was a beautiful ore, but it was a 
knife blade vein. If we could have gotten a vein a couple 
feet thick in there we would have been working there yet. 
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We were trying to get the lime. If we had gotten there 
we would have a vein. We were sinking the shaft to strike 
the lime. The water prevented further exploitation and 
development unless I put in machinery to take | care of it. 
1 could have put in an electrical machine, down there. That 
was what put me off of putting in the equipment to pump 
the water on a 1100 foot level. It is a pretty j good-sized 
drop. I do not remember the exact date I quit, i 

Q. Have you any understanding, or have yoiii discussed 
with the lessor of the Kellog property, the possibilities of 
your individually obtaining a new lease on thi^ property! 
A. Well, when I went out to Colorado it looked like a pretty 
sure shot. We had some mighty fine assays frbm the ore 
out there, and I met Joe House one time, and I told him 
if I made a killing out there, I might coipe back and 

64 get a lease on the mine on my own hook, i 

Q. You say you have an understanding with him 
that you can remove your mill from that property at any 
time! A. Yes, sir. j 

Q. Has he leased that property to anyone elsje since you 
ceased operation there! A. Not that I know qf. He had 
some people that wanted to lease it. 

Q. But he did not lease it to them! A. He djd not lease 
it to them—but I do not know why. 

Q. You continued to employ a watchman on, that prop¬ 
erty during the year 1927! A. Yes, I had an uncle out 
there that came down and went to work out there when 
my father first opened up the place, and he built a little 
house out there, and we had been paying him all the time, 
and I kept on paying him his salary until he diefed. He had 
cancer, and got in bad shape, and I kept on paying him a 
salarv because I guess he needed it. 

* ~ i 

Q. It was more a matter of charity thqn anything 

65 else! A. Yes, more like that than anything else, 
for I could have gotten somebody for $15 or $25 a 

month to have gone out there and watched it. 

Q. What was the purpose of employing liinji out there, 
■just to give your uncle employment,—what was your pur¬ 
pose in keeping a watchman on the property? A. Well, 
there were things out there that I thought somebody would 
walk off with. j 

Q. It was merely to watch certain mill property! A. 
Yes. 
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Q. And not to look after the mine? A. No, they could 
not go into the mine. It is full of water now and vou can- 
not go into it. 

Q. And since you quit operations there in 1926, that 
situation has gone from bad to worse? A. Yes, it would 
cost almost as much to reopen that now as to go ahead 
and sink a new shaft. 

Q. And you paid that salary to your uncle as watchman 
also during 1928? A. I think up to the time he died. I do 
not know when he died, i I was in Colorado when he died. 
Q. That salary continued to the date of his death? A. 
l"es, sir. 

66 Q. Did Mr. House ask you for the $500 you say 
was required in order to continue the lease ? A. No, 

he never made demand on me. 

Q. Did you ever discuss it with him? A. No. 

Q. When you pulled out in 1926, that was the end of it ? 
A. Just about the end of it. 

Redirect examination: 

Q. In what year, was it, Mr. Cotton, that mining prop¬ 
erty was finally abandoned or you finally decided to aban¬ 
don it? A. 1926. 

Q. l r ou intended to abandon it in 1926 or 1927? A. I 
quit out there in 1926. 

Q. W as that the year you made up your mind, you were 
going to get out in 1926 when you stopped operations? 
A. I do not know about when it was, but I stopped in 
1926, and I wanted to see what the rest of the folks were 
going to say. 

Q. Did you intend to forfeit that property at the 

67 time you stopped operations ? A. No, I did not in¬ 
tend to quit then. 

Q. That is what I meant, did you abandon it when you 
stopped operations? A. No, sir. 

Q. When did you abandon it, what year? A. I do not 
know how soon after that time, I made up my mind I was 
not going on with it. 

Q. The lease ran how long after you ceased operations? 
A. I think six months. 

Q. To refresh your mind, Mr. Cotton, what is this I am 
offering you (handing book to witness) ? A. This is a 
check book. 
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Q. Was that the check book showing the leape operating 
expenses paid out in that time? A. Here arp the wages 
for the men. 

i 

Q. What is the last check issued, what is the date of it? 
A. October 8th, 1926. j 

Q. That is when you suspended operations? A. The 
last check for wages I think was September 27. 

68 Q. That is when you quit operating the project? 

A. Yes, sir. ! 

Q. And you have one on the 8th of October^—what was 
that? A. On October 8th, that was the National Refining 
Company. I guess that was the bill for oil I! had set out 
there. 

Q. Now, after that time you made payments for the 
watchmen? A. Yes, sir. j 

Q. And that watchman was your uncle? |A. Yes, sir. 
Q. When you stopped operations there yod stated you 
suspended them to consult with the other mempers of your 
family about what to do with the project? A\ Yes, I was 
not going on and advance the money unless I the rest of 
the family agreed to it. j 

Q. Did you have authority to abandon it yourself? A. 
No, I had no authority to do anything. 

Q. And you conferred with the other meipbers of the 
family? A. Yes, sir. j 

69 Q. When was it you first got in touct^ with them? 
A. I do not remember the exact date, sometime after 

that, along about Christmas I imagine. ! 

Q. Now, as the time came to pay the lease reptal, to keep 
that in force, you stated that you did not piy the lease 
rental? A. No, I did not. j 

Q. Why didn’t you pay the lease rental? I was not 
going to work up there any more. 

Q. And you just decided to give the operations up? A. 
Yes, sir. 

7 i 

i 

i 

Recross-examination: 

Q. Did you have a family reunion about Cjhristmas in 
1926? A. I cannot remember about things like| that. Gen¬ 
erally the biggest part of the family went to see my mother. 

4—5879a i 



50 A. J. COTTON VS. D. BURNET, COM MR. OF INT. REV. 

Q. You tliink it was about that time you talked it 

70 over with the other members of the family, and they 
decided they did not want to spend any more money? 

A. I talked to several of mv sisters and brothers. 

Q. And they thought you had been spending* a great deal 
of money? A. They thought I had been spending a great 
deal of monev out there, and thev wanted to know if I 
thought I could get any of it back. 

Q. And you did not like their attitude, and decided not 
to spend any more money ? A. Yes, sir, I did not like their 
attitude, and just quit. 

Redirect examination: 

Q. Do you know in what year you charged off the final 
loss, the balance in that mining operation? A. No, I do 
not. I would have to look at the records to find that out. 
It must have been in 1927, for we did not have anything to 
charge out in 1928. We did not spend any money out there 
in 1928. 

Q. To refresh your mind, Mr. Cotton, I will ask you if 
the Agent’s report for 1927, shows a balance charge 

71 off of $3,011.67 on account of the abandonment of 
that project out there? 

Mr. Gammon: That is objected to. The Agent’s report 
is in evidence, and speaks for itself. 

Mr. Matlock: That is sufficient anvwav. If it shows 
from the Agent’s report. 

The Witness: It is in there. Whv ask me? 

Thereupon M. A. Matlock, called as a witness for and on 
behalf of the petitioner, having been first duly sworn, was 
examined and testified as follows: 

For the years 1922, and 1923, Mr. Steverson, the Internal 
Revenue Agent made an investigation covering the tax 
liability of Anna J. Cotton, and when he came to the ques¬ 
tion of these mining expenditures, he raised the question 
they were charging everything to expense out there which 
included equipment for mining plant, dotation plant, small 
house, and various items that showed on the face of our 
records that they were expended for equipment and ma¬ 
terial of a life more than one year. A controversy arose 
over the fact as to whether or not we were entitled to do 
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I 
I 
i 

that. Wo finally agreed with Mr. Steverson that it was an 
error to expense those items, that the dotation plant 
72 there should have been capitalized, and that the 
cottage built there should have been capitalized, and 
that the mill should have been capitalized, ^nd that the 
equipment fixtures around about the place should have 
been capitalized and depreciated. So, upon j the basis of 
that contention upon our part they werq capitalized, 
$19,619.40 for the years 1920, 1921, 1922 and 1923 and 1924, 
expenditures made for permanent equipment about that 
time, and we agreed to depreciate it twenty p^r cent. That 
was followed through all of the years, that injwriting them 
off against depreciation, and we charged theifi back against 
income for 1922, for the years in which it vjas expended, 
and set it up in the capital account to be returned through 
depreciation. It was to be through depreciation for the 
following years, and the year under investigation until 
1927, and in 1927, when that project was abandoned out 
there, through an investigation of the same Internal Reve¬ 
nue Agent, it was discovered here, and the facts were pre¬ 
sented to him that we abandoned the project in 1927, and 
we charged off the balance of that which w^s in 1927 de¬ 
preciated $3,011.67, which was charged off in 1927, the year 
in which it was presumed to have been abandoned, by 
agreement with the Internal Revenue Agent. That is what 
I want to get into the record. 


73 The foregoing is all the material evjidence, perti¬ 
nent to the issues presented by petition for review, 
adduced at the hearing before the Board of Tax Appeals, 
and the same is approved by the undersigned, Robert A. 
Littleton, attorney for petitioner. 

(Signed) ROBERT A. LITTLETON, 

Attorney for\ Petitioner. 


The foregoing is all the material evidence] pertinent to 
the issues presented by petition for review, adduced at the 
hearing before the Board of Tax Appeals, and the same 
is approved by the undersigned, C. M. Chairest, General 
Counsel, Bureau of Internal Revenue, as attorney for the 
Commissioner of Internal Revenue. 

(Signed) C. M. CHAREST, 

General d\ounsel, 
Bureau of Internhl Revenue . 
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The foregoing is all of'the material evidence, pertinent 
to the issues decided by the Board and presented by peti¬ 
tion for review, adduced at the hearing; and in order 

74 that the same may be preserved and made a part 
of the record this statement of evidence is duly ap¬ 
proved and settled and made a part of the record. 

This the 16th dav of November, 1932. 

(S.) ‘ W. C. LANSDON, 

Member United States Board of Tax Appeals . 

75 [Stamp:] United States Board of Tax Appeals. 
Filed Nov. 12, 1932. 

United States Board of Tax Appeals. 

Docket Nos. 45005, 51393. 

Anna J. Cotton, Petitioner, 

r. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe . 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the Court of Appeals for the District of Colum¬ 
bia, copies duly certified as correct of the following docu¬ 
ments : 

(1) The docket entries of proceedings before the Board. 

(2) Pleadings before the Board including both original 
and amended pleadings. 

(3) Findings of fact, opinion, and decision of the Board. 

(4) Petition for review. 

(5) The statement of evidence settled by the presiding 
member of the Board of Tax Appeals. 

76 (6) This praecipe. 

(Signed) ROBERT A. LITTLETON, 

Attorney for Petitioner. 

Service of a copy of the foregoing praecipe is acknowl¬ 
edged this the 12th dav of November, 1932. 

(Signed) * C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent . 
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77 United States Board of Tax Appeals, Washington. 

Docket Nos. 45005, 51393. 

Anna J. Cotton, Petitioner, j 

v. 

I 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

i 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 76, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal asj above num¬ 
bered and entitled. 

In testimony whereof, I hereunto set my h^nd and affix 
the seal of the United States Board of Tax ] Appeals, at 
Washington, in the District of Columbia, this 12th day of 
December, 1932. | 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

i 7 

Clerk United States Board of Taft Appeals . 

78 United States Board of Tax Appeals. 

Docket Nos. 45005, 51393. j 

I 

i 

Anna J. Cotton, Petitioner, 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above Entitled pro¬ 
ceeding in the Court of Appeals of the District |of Columbia 
be and it is herebv extended to December 19, 1932. 
(Signed) * LOGAN MORRIS, 

Member. 

Dated Washington, D. C., December 2, 1932. j 


i 
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( 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

79 United States Board of Tax Appeals. 

Xos. 45005, 51393. 

Anna J. Cotton, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding by the Circuit Court of Appeals for the District 
of Columbia be and it is herebv extended to Dec. 24, 1932. 

(Signed) ‘ LOGAN MORRIS, 

Member. 


Dated Washington, D. C., December 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

[Endorsed on cover:] Board of Tax Appeals. No. 5879. 
Anna J. Cotton, appellant, vs. David Burnet, Commissioner 
of Internal Revenue, and No. 5880. Anna J. Cotton, appel¬ 
lant, vs. David Burnet, Commissioner of Internal Reve¬ 
nue. Court of Appeals, District of Columbia. Filed Dec. 
20, 1932. Henry W. Hodges, Clerk. 
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J jurisdiction. 

This appeal involves income tax for the calendar 
years 1927 and 1928 in the amount of $210.65 for the 
year 1927 and in the amount of $4,219.66 for the year 
1928 (R. 32-33), and is taken from decisions of the 
Board entered April 19, 1932 (R. 32-33). The pro¬ 
ceedings before the Board were consolidated (R. 29), 
and they are brought up for review under a single 
petition filed November 16, 1932 (R. 34-37), pursuant 
to the provisions of Sections 1001-1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9, 109-110. 

Questions Presented. 

1. Abandonment of mineral lease during the cal¬ 
endar year 1927, and 

2. Resultant net loss for 1927, allowed as a deduc¬ 
tion in computing taxable income for years 1927 and 
1928. 

Statutes Involved. 

Section 206(a), (1), (2), (3), (4), (5) and ( b ) of the 
Revenue Act of 1926 (44 Stat. 9), reads as follows: 

44 (a) As used in this section the term ‘net 
loss’ means the excess of the deductions allowed 
by section 214 or 234 over the gross income, 
with the following exceptions and limitations: 

“(1) Deductions otherwise allowed by law 

not attributable to the operation of a trade or 

business regularly carried on by the taxpayer 

shall be allowed onlv to the extent of the amount 

* 

of the gross income not derived from such trade 
or business; 
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“(2) In the case of a taxpayer other thdn a 
corporation, deductions for capital losses other¬ 
wise allowed by law shall be allowed only to!the 
extent of the capital gains; 

“(3) The deduction for depletion shall !not 
exceed the amount which would be allowably if 
computed without reference to discovery vilue 
or to paragraph (2) of subdivision (c) of flec¬ 
tion 204; | 

“(4) The deduction provided for in para¬ 
graph (6) of subdivision (a) of section 234 of 
amounts received as dividends shall not| be 
allowed; 

“(5) There shall be included in computing 
gross income the amount of interest received 
free from tax under this title, decreased by | the 
amount of interest paid or accrued which is not 
allowed as a deduction by paragraph (2) of sub¬ 
division (a) of section 214 or by paragraph (2) 
of subdivision (a) of section 234. ! 

“ (b) If, for any taxable year, it appears u^on 
the production of evidence satisfactory to I the 
Commissioner that any taxpayer has sustained 
a net loss, the amount thereof shall be allowed 
as a deduction in computing the net income of 
the taxpayer for the succeeding taxable year 
(hereinafter in this section called ‘secpnd 
year’), and if such net loss is in excess of such 
net income (computed without such deduction), 
the amount of such excess shall be allowed a 
deduction in computing the net income for! the 
next succeeding taxable year (hereinafter in this 
section called ‘third year’); the deduction iii all 
cases to be made under regulations prescribed 
by the Commissioner with the approval of the 
Secretary. ’ ’ j 

i 

i 

i 

i 
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Section 117(e) of the Revenue Act of 1928 (45 Stat. 
825), reads as follows: 

“(e) NET LOSS FOR 1926 OR 1927.—If for 
the taxable year 1926 or 1927 a taxpayer 
sustained a net loss within the provisions of the 
Revenue Act of 1926, the amount of such net 
loss shall be allowed as a deduction in comput¬ 
ing net income for the two succeeding taxable 
years to the same extent and in the same man¬ 
ner as a net loss sustained for one taxable year 
is, under this Act, allowed as a deduction for the 
two succeeding taxable vears.” 

Section 214(a) (4) of the Revenue Act of 1926 reads 
as follows: 

“In computing net income there shall be 
allowed as deductions: 

“Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise, if incurred in trade or business.” 

Regulations Involved. 

Articles 141 and 143 of Regulations 69 provide as 
follows: 


“Art. 141. LOSSES.—Losses sustained dur¬ 
ing the taxable year and not compensated for 
bv insurance or otherwise are fullv deductible 
(except by nonresident aliens) if— 

“(a) Incurred in a taxpayer’s trade or busi¬ 
ness, or 

“ (b) Incurred in any transaction entered into 
for profit, or 

“(c) Arising from fires, storms, shipwreck, 
or other casualty, or theft. 


0 


“They must usually be evidenced byj closed 
and completed transactions. The basis for de¬ 
termining the amount of the deduction fo^ losses 
is the same as is provided in section 204 !for de¬ 
termining the gain or loss from the sale Or other 
disposition of property (See articles 15911-1603). 
Proper adjustment must be made in each case 
for expenditures or items of loss properly 
chargeable to capital account, and for deprecia¬ 
tion, obsolescence, amortization, or depletion 
(See section 202(5) and article 1561), j More¬ 
over, the amount of the loss must be reduced by 
the amount of any insurance or other compen¬ 
sation received, and by the salvage valuej if any, 
of the property. A loss on the sale of residential 
property is not deductible unless the property 
was purchased or constructed by the taxpayer 
with a view to its subsequent sale for pecuniary 
profit. No loss is realized by the transfer of 
property by gift or by death. See section 208 
and articles 1651-1654 as to capital losses.’’ 

“Art. 143. LOSS OF USEFUL VALUE.— 
When, through some change in business condi¬ 
tions, the usefulness in the business of some or 
all of the capital assets is suddenly terminated, 
so that the taxpayer discontinues the business 
or discards such assets permanently fbom use 
in such business, he may claim as a loss j for the 
year in which he takes such action the difference 
between the basis (See article 141) and jthe sal¬ 
vage value of the property. In determining the 
amount of the loss, adjustment must be made, 
however, for improvements and for deprecia¬ 
tion. This exception to the rule requiring a sale 
or other disposition of property in o^der to 
establish a loss requires proof of some unfor- 
seen cause by reason of which the property has 
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been prematurely discarded, as, for example, 
where an increase in the cost or change in the 
manufacture of any product makes it necessary 
to abandon such manufacture, to which special 
machinery is exclusively devoted, or where new 
legislation directly or indirectly makes the con¬ 
tinued profitable use of the property impossible. 
This exception does not extend to a case where 
the useful life of property terminates solely as 
a result of those gradual processes for which 
depreciation allowances are authorized. It does 
not apply to inventories or to other than capital 
assets. The exception applies to buildings only 
when they are permanently abandoned or per- 
manentlv devoted to a radicallv different use, 

and to macliincrv onlv when its use as such is 

% * 

permanently abandoned. Any loss to be de¬ 
ductible under this exception must be charged 
off on the books and fully explained in returns 
of income. 

Specification of Errors. 

(1) The Board erred in finding and holding that the 
mining lease and property owned by petitioner was 
abandoned in the Fall of the year, 1926, and not in the 
Spring of the year, 1927 (R. 36). 

(2) The findings of fact and decision of the Board 
on the issue of abandonment of said mining property 
are not sustained by legal evidence, and are contrary 
to all of the evidence in the record (R. 36). 

(3) The Board erred in not holding that petitioner 
is entitled to a deduction in 1927 of the loss resulting 
from the abandonment of said mining property, 
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whether said abandonment occurred in the ^all of 

1926 or the Spring of 1927 (R. 36). j 

. 

(4) The decision of the Board is not supported by 
any legal evidence (R. 36). j 

I 

i 

Statement of Facts. I 

i 

i 

The appellant is the widow of Almon Cottoh, who 
died on March 5, 1922 (R. 29). Almon Cotton j willed 
all the property he owned at the date of his d^ath to 
petitioner, and the children of the marriage afterwards 
executed a deed to appellant in which they conveyed 
to her any and all claim or interest they had as heirs 
in the property of Almon Cotton at the date | of his 
death (R. 9-10). At the date of the death of Almon 
Cotton, he owned and was operating a lease for njiineral 
on lands situated in Pulaski County, Arkansas (R. 
43-44). After the date of the death of Almon <|)otton, 
appellant took over said leased property and operated 
the same as a regular business until she surrendered 
all rights thereto in the month of March, 1^27, by 
failure to pay a minimum royalty payment elf $500 
(R. 43-46). Active and continuous work was carried 
on under said lease until about September, 1926, when 
due to water conditions in the mines, work w^s sus¬ 
pended with the view of acquiring new machinery 
to pump the water (R. 45). Appellant’s son^ G. E. 
Cotton, was the manager of the mining property cov¬ 
ered by said lease, and he did not feel justified in 
acquiring additional machinery at a cost of some 
$3,000 without first consulting his mother and brothers 
and sisters, who advised with their mother relative to 
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the operation of the property left by her husband, and 
transferred to her by the children (R. 45). G. E. Cot¬ 
ton testified that if it had been his individual property 
or enterprise, he would have gone ahead and spent the 
money for the new machinery and continued opera¬ 
tions, but he did not feel like doing that with his 
mother’s money (R. 45). That after the mine was 
closed down appellant and the members of her family 
did not talk much about it, except some of the children 
thought the manager had spent a lot of money (R. 45). 
When G. E. Cotton closed the mine and suspended 
operations, because of water conditions, he did not 
intend to open or resume operations until he consulted 
with his mother and the other members of her family 
(R. 45-46). G. E. Cotton conferred with his mother 
and the other members of her family about Christmas 
time, in 1926, relative to continuing operations of the 
mine (R. 49). The result of that conference was the 
family thought that appellant had spent a great deal 
of money and wanted to know if by continuing opera¬ 
tions of the mine the money spent could be recovered 
(R. 50). Appellant’s manager of the mine did not have 
authority to abandon operations of the property. He 
suspended operations in September for the purpose 
of consulting appellant and her advisers (R. 45). That 
consultation took place the latter part of December, 
1926 (R. 49). At that time no definite determination 
was reached by appellant to abandon the mining pro¬ 
ject, and her advisers appeared desirous of continuing 
operations in order to recover, if possible, the moneys 
spent (R. 49-50). Appellant’s manager of the mine 
did not resume operations under the lease, and because 
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of appellant’s failure to pay minimum royalty oj’ $500 
due in March, 1927, the lease was forfeited (fi. 46). 
Up to March, 1927, the amount invested und4r the 
lease, less depreciation sustained, was $139,^75.38 
(R. 42). | 

The Board of Tax Appeals finds that appellant con¬ 
tinued work under the mining lease until the fall of 
1926 “at which time, being convinced that the project 
was too expensive for profit, she abandoned it” (R. 29). 
From its acquisition in 1919 to September, 1926j when 
petitioner abandoned it, she and the decedent together 
expended $139,675.38 in development work on thi£ lease 
(R. 29). j 

Argument. I 

Since the Board is in error as a matter of law, as a 
result of its conclusion that the mining property was 
abandoned in September, 1926, its decisions nqust be 
reversed and the case remanded for further proceed¬ 
ings relative to a determination of the net loss 
sustained for 1927, which as a matter of coursp is to 
be allowed as a deduction for the year 1928. ! 

The only evidence relied upon by the Bo^rd to 
sustain its findings of fact and support its conclusion 
is the answer of G. E. Cotton to the following question: 
“Was it your intention to go back and resume opera¬ 
tion ?” Answer: “No, I did not go back, forjitcost 
too much money to get the equipment” (R. 32).! 

In light of the whole testimony of G. E. Cottcjn, who 
says specifically that he did not have authority from 
appellant to abandon the mine, it is unreasonable to 
hold that property may be, or is, abandoned on such 
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a loose and unconnected statement. The answer of the 
witness is not that it was his intention not to go back 
after work was suspended in September, 1926; but is, 
that he did not go back. 

The Board apparently overlooked the fact that it is 
dealing with the property of Anna J. Cotton; and that 
G. E. Cotton is only her agent. As such agent G. E. 
Cotton did not have authority to abandon his mother’s 
property in September, 1926, as found by the Board. 
There is absolutely no evidence from which the Board 
may find that Anna J. Cotton intended to abandon the 
property in the year 1926. There is no evidence to 
establish the intent and act of abandonment in 1926 
on the part of Anna J. Cotton. Such intent and act of 
abandonment did not occur until the year 1927, when a 
closed and completed transaction of abandonment took 
place, as prescribed by the Regulations. 

It was the duty of the Board to find, from the evi¬ 
dence, the vear in which the loss actuallv occurred. 
There is positive and uncontradicted evidence that the 
mining property was abandoned during the year 1927. 
The evidence is inconsistent with abandonment during 
the year 1926. Appellant’s manager says that if it 
had been his personal property, lie would not have 
suspended operations, and certainly would not have 
abandoned the property in 1926 (see R. 45). The man¬ 
ager of the property did not consult appellant about 
resuming operations until the latter part of December, 
1926. Under the undisputed facts, abandonment did 
not occur until the time of the conference with appel¬ 
lant and her advisers. At the time of such conference, 
the evidence is inconsistent with abandonment. The 
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only fact which shows abandonment by appellant is 
the fact of forfeiture which occurred in March, 1927. 

I 

During the year 1926, there was not a closed hnd 
completed transaction . Upon the facts in the recotd a 
loss on account of abandonment could not be sustained 
for the year 1926. If appellant had claimed the loss 
for that year, on the evidence in the record, the Board 
would not be justified in finding as it did. The loss inay 
not be shifted to the year 1926 simply because it m^ans 
a reduction in tax if allowed for the years 1927 jand 
1928. Losses do not follow taxable vears, but are 
governed by facts. 

The following verbatim testimony of appellant’s 
manager, found at pages 48 and 49 of the record, does 
not sustain the Board in finding abandonment of the 
mine in 1926, viz.: 

I 

i 

44 Q. In what year, was it, Mr. Cotton, J that 
mining property was finally abandoned or! you 
finally decided to abandon it? A. 1926. j 
“Q. You intended to abandon it in 19^6 or 
1927 ? A. I quit out there in 1926. | 

<4 Q. Was that the year you made up your 
mind you were going to get out, in 1926, ivhen 
you stopped operations ? A. I do not know ’ 
about when it was, but I stopped in 1926, <jmd I 
wanted to sec what the rest of the folks (were 
going to say. | 

“Q. Did you intend to forfeit that property 
at the time you stopped operations? A. No, I 
did not intend to quit then. 

“Q. That is what I meant, did you abandon it 
when you stopped operations? A. No, sir. 


i 
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“Q. When did you abandon it, what year? 
A. I do not know how soon after that time, I 
made up my mind I was not going on with it. 

“Q. The lease ran how long after you ceased 
operations? A. I think six months.” 

******* 

“Q. When you stopped operations there you 
stated you suspended them to consult with the 
other members of your family about what to do 
with the project? A. Yes, I was not going on 
and advance the money unless the rest of the 
family agreed to it. 

“Q. Did you have authority to abandon it 
vourself? A. No, I had no authoritv to do anv- 
thing. 

“Q. And you conferred with the other mem¬ 
bers of the family? A. Yes, sir. 

“Q. When was it you first got in touch with 
them? A. I do not remember the exact date, 
sometime after that, along about Christmas, I 
imagine. 

“Q. Now, as the time came to pay the lease 
rental, to keep that in force, you stated that you 
did not pay the lease rental? A. No, I did not. 

“Q. Why didn’t you pay the lease rental? A. 
I was not going to work up there any more. 

“Q. And you just decided to give the opera¬ 
tions up? A. Yes, sir.” 

SUMMARY OF ARGUMENT. 

When appellant surrendered the leasehold in March, 
1927, there was a closed and completed transaction, 
and her loss of the investment therein occurred. 

Abandonment must be inconsistent with reentry so 
that the subsequent taker may obtain a clear title or 
possession to the property abandoned. 


I 

In Appeal of Thomas Thorkildsen, 2 B. T. A. 570, 
the Board states a definition of what constitutes aban¬ 
donment of property by quoting from the decision of 
Mallet v. Uncle Sam Gold and Silver Mining Co., 1 
Nevada 188, and adopted in 'Harkrader v. Carroll, 76 
Fed. 474, and McKay v. McDougall, 64 Pac. 66&, as 
follows : 

“In determining whether one has abandjoned 
his property or rights, the intention is the! first 
and paramount object of inquiry; and there can 
be no strict abandonment of property witjhout 
the intention to do so * * * Abandonment 

may be completed the very instant the miner 
leaves his claim, for time is not an essential 
element of abandonment; the moment the ihten- 
tion to abandon and relinquishment of posses¬ 
sion unite, the abandonment is complete.’’ 

In Appeal of A . H. Fell, 7 B. T. A. 263, the Board 
quotes from the decision of Wisconsin-Texas Oil Com¬ 
pany v. Clutter, decided by the Court of Civil Appeals, 
Fifth District of Texas, 258 S. W. 265, as follows: 

i 

“Abandonment is dependent upon the adts of 
the party; it is a question of intention jo be 
ascertained and determined by the jury ^s to 
what that intention was * * *. I 

“That intention to abandon the lease, or jwhat 
is equivalent thereto, may be established jiist as 
any other fact may be, by positive testimony 
or by circumstantial evidence, such as removal 
of the machinery, quitting the premises, ceasing 
to work, and any other circumstance of value 
tending to show an intention to ultimately re- 
linquish all rights and interests in the leased 
premises.” ! 
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In Appeal of Belridge Company, 11 B. T. A. 127, 
the Board said, at page 137, as follows: 

“The drilling of these wells was begun prior 
to 1920, but was not concluded until sometime 
in 1920. Before the close of the year, petitioner 
determined that the wells were worthless and 
thereupon plugged and cemented the wells, 
pulled the casing and removed the rig on No. 18 
and pulled the casing on No. 22, all within the 
year 1920. Whether or not there has been an 
abandonment of an oil well depends upon the 
intention of the owner, coupled with the act of 
abandonment, both to be ascertained and de¬ 
termined from all the surrounding facts and 
circumstances. In this case, the evidence estab¬ 
lishes that petitioner intended to, and did, aban¬ 
don wells Nos. 18 and 22 in the vear 1920. The 

* 

coincidence in that vear of the intention to aban- 

% 

don and the acts showing actual abandonment 
is determinative.” 

The testimony of Mr. Cotton, considered as a whole, 
does not show that he, as manager of the property for 
his mother, arrived at a definite determination during 
the year 1926, after work was suspended on the mining 
operations, to abandon the same. Mr. Cotton states 
that the reason for suspending operations was water 
had developed in the mine, and that it became neces¬ 
sary for him to make further expenditures of about 
$3,000 in order to take care of the water. He was 
unwilling to incur or make such expenditures without 
first consulting his mother. He says that if the mining 
operations had been his individual business, he would 
have gone ahead and spent the money necessary to 
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take care of the water. Mr. Cotton also testifies tjhat 
at the time he suspended operations, in the latter part 
of 1926, he had not made up his mind as to whatj he 
was going to do. | 

According to the definition of abandonment, as stated 
and adopted by the Board in prior cases, the evidence 
in this case does not show all the elements sufficient to 
sustain a finding that petitioner’s mining operations 
were abandoned in the year 1926, so as to entitle jher 

to claim a deduction of the loss resulting therefrom, 

! 

if such loss had been claimed for that year. 

In Appeal of California Iron Yards Company[ 15 

B. T. A. 25, at page 37, the Board says: | 

I 

44 Petitioner purchased an acetylene generator 
in February, 1919, at a cost of $500. After in¬ 
stalling the generator and underground piping 
connected therewith, it found that it was I un¬ 
suited for its purposes, since sufficient gas pres¬ 
sure could not be obtained. The generator [was 
therefore not used at any time. The petitioner 
has failed to show that there was no marketf for 
the generator or that it could not have been sold, 
nor is there sufficient evidence to warrant its in 
holding that it was abandoned.” j 

i 

At pages 48, et seq., of the record, Mr. Cotton Ijesti- 
fies positively that at the time the operation of! the 
mining property was suspended, it was not his inten¬ 
tion to abandon the property. ! 

At page 49 of the record, Mr. Cotton testifies j that 
he did not have an opportunity to talk to all the paem- 
bers of the family about the continuation of the mining 
operations until about Christmas of 1926. At j that 
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time, he talked to several of his brothers and sisters, 
and they thought that he had been spending a great 
deal of money on the mining operations, and wanted to 
know if he thought he could get any of the money hack. 

Apparently, it was not the consensus of opinion of 
all the parties who had to do with making recommen¬ 
dation to petitioner, that the mining operations be 
abandoned during the year 1926. It appears from the 
testimony of Mr. Cotton that the object of his brothers 
and sisters was, so far as they had anything to do about 
advising their mother in reference to the continuation 
and operation of her mining property, that it be not 
abandoned, but that an attempt be made to obtain some 
return therefrom . They left the matter solely up to 
Mr. G. E. Cotton, and when the time came for making 
expenditures for renewal of the lease, which was dur¬ 
ing the year 1927, he made up his mind that he would 
not subject himself to further criticism in the matter 
of spending money on the properties, and then and 
there decided that the operations would be abandoned, 
and that the lease would be surrendered. 

CONCLUSION. 

The findings of the Board, in reference to the year 
of the loss, as a result of the investments in the min¬ 
ing property, are not sustained by legal evidence and 
its decision is not in accordance with law. 

There is a finding by the Board that the mining busi¬ 
ness under the lease was a “ trade or business regularly 
carried on by the taxpayer”, and the loss suffered 
therefrom is in the amount of $139,675.38. Upon these 




facts the Court may hold that the loss occurred inj the 
year 1927. The further proceedings would then lpe a 
mere matter of computation, about which there caifx be 
no controversy. ! 

Respectfully, 


ROBERT A. LITTLETON, 

Counsel for Appellant, | 

1021 Tower Building, 
Washington, D. C. 

M. A. MATLOCK, ! 
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Of Counsel . 
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OPINION BELOW 

i 

j 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 29-32), which is 
reported in 25 B.T.A. 1158. 

(i) 
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JURISDICTION 

This appeal involves deficiencies in income tax in 
the amounts of $210.65 and $4,219.66 for the years 
1927 and 1928, respectively, and are taken from de¬ 
cisions (orders of redetermination) of the United 
States Board of Tax Appeals entered April 19, 
1932 (R. 32-33). The ease is brought to this Court 
by petition for review filed October 3, 1932 (R. 
34-37), pursuant to the provisions of Sections 1001, 
1002, and 1003 of the Revenue Act of 1926, c. 27, 
44 Stat. 9, as amended by Section 603 of the Reve¬ 
nue Act of 1928, e. 852, 45 Stat. 791, and Section 
1101 of the Revenue Act of 1932, c. 209,47 Stat. 169. 

QUESTIONS INVOLVED 

1. Where a taxpayer in operating a mining lease 
makes certain development expenditures and dur¬ 
ing the years of development deducts said expendi¬ 
tures on his tax returns as ordinary and necessary 
business expense, may she in a subsequent year 
when she abandons the project, and after the stat¬ 
ute of limitation^ has run, deduct the total of such 
expenditures a second time in the year of abandon¬ 
ment as a capital loss sustained in that year ? 

2. The loss, if any, occurred in the year the 

project was abandoned. Was there substantial 
evidence to support the Board’s finding that the 
abandonment took place in 1926, rather than in the 
taxable year 1927, as contended by the taxpayer ? 

3. Is the taxpayer entitled to the benefits of the 
net loss provisions of the Revenue Acts of 1926 and 
1928? 
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STATUTES AND REGULATIONS INVOLVED 

These will be found in the Appendix, inftia, pp. 
25-30. 

STATEMENT OF FACTS 

This is an appeal from a decision of the United 
States Board of Tax Appeals sustaining ijneome 
tax deficiencies for the years 1927 and 1928 in the 
respective amounts of $210.65 and $4,219.(56. It 
involves the question of whether or not a net 
business loss was sustained in 1927 which c<juld be 
carried over as a deduction from income in 1928. 
There was another issue raised before the 'Board 
and decided adversely to the taxpayer. No appeal 
was taken as to that issue. The facts, pertaining 
to the issue on appeal, were found by the Board of 
Tax Appeals to be as follows (R. 29-30) : 

The taxpayer is the widow of Almon Cottcjn, who 
died March 5, 1922, leaving certain property and 
interests to which she succeeded. Included in such 

i 

property was a mining lease in the State of Arkan¬ 
sas, which decedent acquired in 1919, and \pas en¬ 
gaged in developing at the time of his deatlji. She 
continued such work until the fall of 1926, ai which 
time, being convinced that the project was too ex- 
pensive for profit, she abandoned it. 1 Fijom its 

‘As will be shown later, these findings of the Board are 
supported by substantial evidence. The statement Jof facts 
contained in taxpayer’s brief to the effect that taxpayer 
operated the leased properites “ until she surrend ered all 
rights thereto in the month of March 1927” (Br. 7), and 
to the effect that there was no determination to abandon 
the property until 1927 (Br. 8), are inaccurate and 
misleading. 
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acquisition in 1919 to September 1926, when the 
taxpayer abandoned it, she and the decedent to¬ 
gether expended $139,675.38 in development work 
on this lease. In and for the years named tax¬ 
payer’s husband and she, respectively, claimed and 
were allowed deductions for such expenditures 
from their Federal income-tax returns as business 
expenses. Other expenditures amounting to $19,- 
619,40, made in the building of a flotation plant, 
mill, and foreman’s cottage, were capitalized and 
exhausted through deductions claimed and allowed 
as depreciation at the rate of 20 percent per annum, 
the final deduction on such account being for 1927, 
following abandonment of the lease. 

The taxpayer contends that she sustained a busi¬ 
ness loss in 1927 in the amount of $139,675.38 as a 
result of these expenditures made by her deceased 
husband and herself in developing the mine, and 
that there was a resulting net loss for 1927 which 
she was entitled to carry forward in reduction of 
her taxes in 1928. The Board held that the tax¬ 
payer voluntarily abandoned the project in 1926 
and that the loss, if any, resulted in that year and 
not in 1927 as claimed. The Board further held 
that inasmuch as the taxpayer had failed to estab¬ 
lish a loss in 1927, there was no resulting net loss 
to be carried forward into 1928 (R. 32). 

From this decision the taxpayer brings this 
appeal. 
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SUMMAB.Y OF ARGUMENT 

i 

1. Taxpayer for seven years treated expenditures 
made in developing a mine as current operating ex¬ 
pense, and had the benefit of these as deductions 
on her income-tax returns during the respective 
years. Now, after the statute of limitations has 
run, she changes her position; contends she jerred 
in treating the expenditures as deductibl^ ex¬ 
penses ; and urges that they should have beenj capi¬ 
talized and that she is entitled to a second deduc¬ 
tion within the taxable year of the total amoijmt of 
said expenditures as a capital loss sustained pn the 

i 

abandonment of the mine. Such brazen incbnsist- 

i 

ency is not to be countenanced. Having taken the 
position that the expenditures were deductible, and 
having had the benefit of those deductions, jshe is 
estopped to suddenly shift to a different and incon¬ 
sistent position at the Government’s expensC. 

2. Aside from estoppel, the revenue acts and the 

regulations evidence a clear policy to return ja tax¬ 
payer’s capital but once. In analogous situations 
adjustments are required to the end that (louble 
deductions are avoided. In this case, haviijig had 
her capital returned once, the taxpayer ought not 
to have it a second time. j 

In any event, the burden was upon taxpayer to 
show clearly that she abandoned the property in 
1927. Abandonment is a question of fact] The 
Board found as a fact that abandonment occurred 

I 
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in 1926, not in 1927. There is ample evidence to 
support this finding. The taxpayer’s claim for a 
deduction in 1927 should be denied. 

3. Even though taxpayer be entitled to a second 
deduction in 1927, her tax should be computed 
under the capital net loss provisions of the statute 
and not under the net loss provisions. 

ABGUMENT 

I 

The taxpayer is not entitled to any deduction by reason of 

the abandonment 

In 1919 taxpayer’s husband acquired a mining 
lease in the State of Arkansas and was engaged in 
developing it at the time of his death in 1922, at 
which time the taxpayer succeeded to the owner¬ 
ship thereof. The taxpayer continued develop¬ 
ment work on this lease until September 1926. 
During these years a net amount of $139,675.38 (R. 
42) was expended in development work Ordina¬ 
rily expenditures of the kind here incurred, that is, 
expenditures for labor, supplies, repairs, and the 
like (R. 39-41), are deductible from gross income 
in the year in which paid or incurred as ordinary 
and necessary business expenses. Section 214 (a) 
(1), Revenue Act of 1926, infra, p. 28; Article 101, 
Regulations 69, mfra, p. 25. But in the case of an 
undeveloped mine, development expenditures are 
chargeable to capital account, returnable through 
depletion when the ore is later removed. On the 
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other hand, expenditures made to maintain normal 
output in a producing mine are chargeable to ex¬ 
pense. Article 222, Regulations 45, infra , p. 28; 
G. E. Cotton v. Commissioner, 25 B.T.A. 866, 869; 
Marsh Fork Coal Co. v. Lucas, 42 F. (2d) 83 
(C.C.A. 4th). j 

The record in this case is not as clear as it shcjuld 
be as to whether all the expenditures made betwjeen 
the years of 1919 and 1926 were solely for develop- 
ment or whether some part thereof was expended 
in connection with current production. Some j ore 
was mined and sold (R. 45), but apparently the 
production was nominal (R. 42). We will begin, 
therefore, with the assumption in taxpayer’s favor 
that the expenditures during those years were in 
their entirety development expenses which should 
have been capitalized. 

Instead of capitalizing these development ex¬ 
penses, the taxpayer (and her husband before ljier) 
deducted these expenses periodically on her income- 

i 

tax returns for each of the years 1920 to 1926j in- 

! 

elusive (R. 38). Apparently she had other inciome 
during those years and rather than capitalize! the 
development expenses and thereby receive no bene¬ 
fit by way of deductions, she preferred to deduct 
the expense as she went along so that she has 
already received the benefit of deductions in! the 
entire amount now claimed as a loss (R. 38-89). 
Although having already had her deductions ojnee, 
the taxpayer now contends that she erred in her 


earlier treatment; that she should have capitalized 
the development expenses and that she is now en¬ 
titled to deduct the entire amount a second time as 
a capital loss sustained on abandonment. The stat¬ 
ute of limitations has run on the assessment and 
collection of additional taxes for the earlier years, 
so that it is too late now to reopen those returns 
and assess in accordance with the taxpayer’s pres¬ 
ent theorvv It seems clear as a matter of abstract 
justice that, halving voluntarily taken her deduc¬ 
tions in previous years, the taxpayer may not now, 
after the statute has run, change her position, take 
the stand that the expenses should have been capi¬ 
talized, and claim a second deduction for the same 
items at the Government's expense. The doctrine 
of estoppel properly interferes to prevent this. 

It is well settled that a party cannot, either in 
the course of litigation or in dealings in pais, oc¬ 
cupy inconsistent positions. 3 In Johnston v. C., N.. 

2 It was not until April 28, 1930. when the taxpayer filed 
her amended petition with the Board, that she claimed she 
had erred in previously deducting the development expenses. 
At the time the statute had run as to all the earlier years 
except 1925 and 1926. As to those years the Commissioner 
had only eleven days after receipt of the amended petition 
in which to assess; the amended petition was not accom¬ 
panied by waivers (R. 39). The expenditures during the 
years prior to 1925 constituted the bulk of the total (R. 41). 

3 Bigelow has suggested that this doctrine is not truly 
estoppel in pais since it differs from that form of estoppel 
in essential particulars. He calls it quasi estoppel and 
treats it in his work under the heading, “ Election, and 
Inconsistent Positions/’ Bigelow on Estoppel (6th Ed.), 
492, 732. See also 21 C.J. 1202. But this doctrine has the 
same practical effect as estoppel in pais. 
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0. dc T. P. Ry. Co., 146 Tenn. 135, the Supreme 
Court of Tennessee quoted from Bigelow on Estop¬ 
pel as follows (p. 159) : | 

It may accordingly be laid down as a byroad 
proposition that one, without mistak^ in¬ 
duced by the opposite party, who has thken 
a particular position deliberately, in the 
course of litigation, must act consistently 
with it. One cannot play fast and loose.j 

And after reviewing a number of decisions, said 

(p. 160) : | 

The principle underlying these decisions 
runs through the administration of justice, 
and is that a litigant who has deliberately 
taken a position will not as a matter of law 
be allowed to advantage himself by taking 
an inconsistent one either in the same or in 
another suit. 

It is axiomatic that a party accepting 
under a will or contract is estopped to deny the 
validity thereof. Likewise, where a party hasj con¬ 
tracted with a eorportion and is sued upon the con¬ 
tract, he is not permitted to deny “the existence 
or legal validity” of such corporation. Casey v. 
Galli, 94 U.S. 673. There, the Court used this 
.appropriate language (p. 680) : 

To hold otherwise would be contrary tp the 
plainest principles of reason and of good 
faith, and involve a mockery of justice. 
Parties must take the consequences of the 
position they assume. They are estopped to 



j 



10 


deny the reality of the state of things which 
they have made appear to exist, and upon 
which others have been led to rely. Sound 
ethics require that the apparent, in its effects 
and consequences, should be as if it were 
real, and the law properly so regards it. 
[Citing cases.] 

See also Davis v. Wakelee, 156 U.S. 680, 689; 
Branch v. Jesup, 106 U.S. 468, 476; Compton v. 
Jesup, 167 U.S. 1 , 35; White Oak Coal Co. v. United 
States, 15 F. (2d) 474 (C.C.A. 4th) ; Officer v. J. L. 
Owens Co., 252 Fed. 337, 342 (C.C.A. 8th) ; Hector 

v. Mann, 225 Mo. 228; 124 S.W. 1109. 

The same principle has been applied in tax 

cases.' 1 Thus, in Naumkeag Steam Cotton Co. v. 
United States, 2 Fed. Supp. 126, the Court of 

Claims said (p. 135) : 

The doctrine of equitable estoppel is pred¬ 
icated upon the fact “that it would be un¬ 
conscionable to permit a person to maintain 
a position inconsistent with one in which 
he has acquiesced or of which he has ac¬ 
cepted any benefit.” * * * 

We are unable to preceive barriers in the 
revenue acts which preclude the operation 
of the doctrine of quasi or equitable estoppel. 

4 See the well reasoned opinion in Inland Lumber Etc. Co. 
v. Thom/peon., 11 Idaho 508, where after a review of earlier 
cases the court held that because the public at large have 
an interest in the collection of the just proportion of taxes 
from every taxpayer, the doctrine is even more liberally 
applied in favor of the Government and taxpayers are held 
to even stricter accountability than is ordinarily the case. 
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The courts have sustained its application 
when properly invoked. In this case the 
plaintiff in every respect acquiesced in the 
action of the commissioner as to its taix lia¬ 
bility. It could not have done less, for its 
tax liability was adjusted in the wa^ the 
plaintiff sought to have it adjusted. There 
were no protests, no claims for refujnd of 
overassessments, no demands for rpfund 
filed until just prior to the expiration of the 
six-year statute of limitation, when the plain¬ 
tiff suddenly as an obvious afterthought 
concluded to assert a claim predicated! upon 
the strict letter of the revenue laws without 
disavowing in the slightest degree that the 
entire transaction had been long since ad¬ 
justed and settled in pursuance of mutual 
and satisfactory proceedings between jt and 
the commissioner, irrespective of limits of 
time. | 

Beyond a doubt the instant case is & con¬ 
spicuous one for the application of the doc¬ 
trine, * * * | 

In Hartwell Mills v. Rose, 61 F. (2d) 441 (C.C.A. 
5th), it was held that the taxpayer could nojt con¬ 
tend that certain assessments were void, j The 

i 

court said that taxation was a practical niatter, 
having to do with matters which ought to be, and 
normally are, disposed of informally; that {where 
rights had been substantially preserved, proceed¬ 
ings would not be defeated by defects in forih, and 
that (p. 444): 

i 

Especially is it true that where the govern¬ 
ment and the taxpayer, by acquiescence in 
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the manner of performing an act, have given 
a definite character and effect to it, the tax¬ 
payer will not be permitted, after deriving 
benefits from this acquiescence, to deny this 
character and effect to it, or to change 

his position at the government’s expense. 
* * * 

There is a long series of cases which hold that 
where a taxpayer has elected to file his returns 
upon a particular basis he is later estopped to 
change his method and file on a different basis. 
Thus a husband and wife have the election to file 
separate or joint returns. This election is exer¬ 
cised when the return is filed and is thereafter 
binding. William A. Buttolph v. Commissioner, 
7 B.T.A. 310, affirmed 29 F. (2d) 695 (C.C.A. 7th); 
Rose v. Grant, 39 F. (2d) 340 (C.C.A. 5th), affirm¬ 
ing 24 F. (2d) 115; McIntosh v. Wilkinson, 36 F. 
(2d) 807. This is also true where two corporations 
have the option to file separate or consolidated re¬ 
turns. The filing of separate returns constitutes 
an irrevocable election by the companies. Radiant 
Glass Co . v. Burnet, 54 F. (2d) 718 (App.D.C.) ; 
Lucas v. St. Louis National Baseball Club, 42 F. 
(2d) 984 (C.C.A. 8th), certiorari denied, 282 U.S. 
883; Alameda Investment Co. v. McLaughlin, 33 F. 
(2d) 120 (C.C.A. 9th); Levi Strauss Realty Co. v. 
United States, 41 F. (2d) 55 (C.C.A. 9th), certio¬ 
rari denied, 282 U.S. 868. See also the decision of 
this Court in United States ex rel. Greylock Mills v. 
Blair, 293 Fed. 846, certiorari denied, 264 U.S. 587. 


I 
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i 
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This doctrine of election is a species of quasi;estop¬ 
pel now under discussion and requires of ja tax- 
payer consistency of position. 5 j 

There are many other cases where, under varying 
facts, estoppel has been applied against taxpayers 
in order to do justice. See W. R. Ramsey v. Com¬ 
missioner, 26 B.T.A. 277, affirmed July 26, 1933 
(C.C.A. 10th), not officially reported but found in 


333 C.C.H., p. 9189; Louis Werner Sawmill, Co. v. 
Commissioner, 26 B.T.A. 141; C. E. Wentz., Trus¬ 
tee, v. Commissioner, 26 B.T.A. 868; Burnet v. 
San Joaquin Fruit & Investment Co., 52 F. (2d) 
123 (C.C.A. 9th); Rockwood v. United Stdtes, 38 
F. (2d) 707, 710 (C.Cls.); McDonald Coal l Co. v. 
Lewellyn, 16 F. (2d) 274 (C.C.A. 3d); Haag v. 
Commissioner, 59 F. (2d) 516 (C.C.A. 7th)j; Com¬ 
missioner v. Liberty Bank <& Trust Co., 59 F. (2d) 
320 (C.C.A. 6th) ; Continental Products Co. v. Com¬ 
missioner (C.C.A. 1st), decided July 24, 19(33, not 
officially reported but found in 333 C.C.H., pp. 9197, 
9198; Illinois Cent. R.R. Co. v. Commonwealth, 128 
Ky. 268 (rehearing denied, 33 Ky.L.Rep. 326; 
judgment affirmed, 218 U.S. 551); Central Pacific 
Railroad v. California, 162 U.S. 91. j 

5 Mention should also be made of those cases wt^ich hold 
that a taxpayer is estopped to repudiate a waivjer upon 
which the Commissioner relies. Loewer Realty Co. v. An¬ 
derson 31 F. (2d) 268 (C.C.A. 2d.); Liberty Banking Co. v. 
Heine r, 37 F. (2d) 703 (C.C.A. 3d); Trustees for Ohio <& 
Big Sandy Coal Co. v. Commissioner , 43 F. (2d) 782 
(C.C.A. 4th); Lucas v. Hunt, 45 F. (2d) 781 (C.ClA. 5th). 
(C.C.A. 5th). I 
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We submit that under these rules the taxpayer 
here, having taken the position that her expendi¬ 
tures were deductible as ordinary business expenses 
and having had the full benefit of these deductions 
on her returns voluntarily filed on that basis, may 
not now, after the statute has run, change her po¬ 
sition and contend she erred in her treatment and 
that such expenditures should be capitalized, there¬ 
by securing a second deduction at the Government’s 
expense. It is well settled as a general proposition 
that where a party has availed himself for his bene¬ 
fit of an unconstitutional law, he cannot, in a sub¬ 
sequent litigation aver its unconstitutionality as a 
defense, although such uneonstitutionality may 
have been pronounced by a competent judicial 
tribunal in another suit. In such cases the elec¬ 
tion is a waiver and the principle of estoppel here 
involved applies with full force and conclusive ef¬ 
fect. Daniels v. Teamey, 102 U.S. 415, 421; Booth 
Fisheries v. Industrial Comm., 271 U.S. 208, 211. 
If a party who accepts the benefits of a statute is 
later estopped to deny its constitutionality, surely 
in this ease the taxpayer, having accepted the bene¬ 
fits of the statute allowing the deduction of busi¬ 
ness expenses, is now estopped to deny the appli¬ 
cability of such statute. The taxpayer may not 
shift from foot to foot as the exigencies of the situa¬ 
tion seem to demand. The Government accepted 
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the taxpayer’s returns and the representations 

made therein, “and one may not, chameleonlike, 
change that appearance to suit his necessity j or his 

convenience.” Planters’ Cotton Oil Co. vj Hop¬ 
kins, 53 F. (2d) 825, 827 (C.C.A. 5th), affirmed, 
286 U.S. 332. j 

We submit the taxpayer is estopped to claim any 
deduction by reason of the abandonment. i 

II i 


The loss, if any, was sustained in 1926 and not jin 1927 

Aside from the question of estoppel, the tax¬ 
payer is not entitled to any deduction. 

The taxpayer relies on Article 143 of Regula¬ 
tions 69, which provides: 


When, through some change in bjisiness 
conditions, the usefulness in the business of 
some or all of the capital assets is suddenly 
terminated, so that the taxpayer discontinues 
the business or discards such assets perma¬ 
nently from use in such business, he may 
claim as a loss for the year in which hje takes 
such action the difference between the basis 
(see article 141) and the salvage value of the 
property. In determining the amount of the 
loss, adjustment must be made, however, for 
improvements and for depreciation! This 
exception to the rule requiring a sale dr other 
disposition of property in order to establish 
a loss requires proof of some unforeseen 


i 

j 

! 
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cause by reason of which the property has 
been prematurely discarded, * * *. 6 

It is clear that this regulation was designed to 
accomplish the same general purpose as the deple¬ 
tion, depreciation, and obsolescence provisions of 
the statutes, that is, to provide for a return to a 
taxpayer of his capital invested in an enterprise. 
Clearlv it was not intended to twice return the 
same capital investment. While the statutes and 
the regulations do not specifically cover a situation 
like the one at hand, in analogous cases, Congress 
has carefully provided against double returns. 
Thus, Section 202 1 (b) of the 1926 Act, infra , p. 26, 
provides the method for determining the loss on a 
sale or other disposition of property; and to the 
end that capital may not be twice returned pre¬ 
scribes that: 

The basis shall be diminished by the 
amount of the deductions for exhaustion, 
wear and tear, obsolescence, amortization, 
and depletion which have since the acquisi¬ 
tion of the property been allowable * * *. 

See also Article 141, Regulations 69, infra. Article 
1561 of Regulations 69 provides: 

Where the taxpayer has elected to deduct 
carrying charges in computing net income, 

6 The same regulation appears under all the Revenue Acts 
from 1918 onward. 1 See Article 143, Regulations 45, 62, 
and 65; Article 173, Regulations 74 and 77. Since Con¬ 
gress has impliedly approved these regulations by reenact¬ 
ing the loss provisions of the statute without change, the 
regulations are deemed to have the force and effect of law. 
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or used such charges in determining jiis lia¬ 
bility for filing returns of income for prior 
years, the cost or other basis may not be in¬ 
creased by such items in computing the gain 
or loss from the subsequent sale jof the 
property. * * * 

In the ease of oil and gas wells, Article 223 of Regu¬ 
lations 69 specifically provides that where!a tax¬ 
payer elects to deduct development expense from 
gross income, this will control the taxpayer’s re¬ 
turns for all subsequent years. This regulation has 
been approved by the courts. See W. R. Rafnsey v. 
Commissioner, supra, decided July 26,1933 (C.C.A. 
10th), not officially reported but found in 333 
C.C.H., p. 9189. In the ease of mines, Article 224 
(g) of Regulations 69, provides: 

Nothing in these regulations shall be in¬ 
terpreted to permit expenditures charged to 
expense in any taxable year * * * to be 
recovered through depletion or depreciation. 

Thus, by direct enactment and by implied approval 
of regulations which have remained in effect from 
1918 onward, Congress has manifested a clear 
policy to allow but one return of capital. Efy anal¬ 
ogy, the taxpayer here, having elected to take her 
return by way of expense deductions, shohld not 
now be permitted a second return. 

But aside from all this, it is perfectly clear from 
Article 143, supra, that in permitting the deduc¬ 
tion of capital losses on abandonment, the regula¬ 
tion provides for an “exception to the rule requir- 
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ing a sale or other disposition of property in order 
to establish a loss.” In order to bring herself 
within this favorable “exception”, the burden was 
upon the taxpayer to clearly and unmistakably 
establish every fact essential to bring herself with¬ 
in that exception. Cornell v. Coyne, 192 U.S. 418, 
431; Bank of Commerce v. Tennessee, 161 U.S. 134, 
146. She must take the loss when it first occurs and 
may not postpone the deduction until some later 
and more favorable year. Darling v. Commis¬ 
sioner, 49 F. (2d) 111 (C.C.A. 4th) ; Avery v. Com¬ 
missioner, 22 F. (2d) 6 (C.C.A. 5th). 

The regulation provides for the deduction in the 
year in which “the taxpayer discontinues the busi¬ 
ness or discards such assets permanently from use in 
such business.” Thus, the question is whether the 
taxpayer “discontinued” or abandoned the “busi¬ 
ness”, in 1926, as held by the Board, or in 1927, as 
claimed by the taxpayer. Abandonment is a ques¬ 
tion of intention; that is, a question of fact to be de¬ 
termined by the trier of the facts. Brown v. Wil- 
more Coal Co., 153 Fed. 143; Wisconsin-Texas Oil 
Co. v. Clutter (Tex. Civ. App.), 258 S.W. 265; Aye v. 
Philadelphia Co., 193 Pa. St. 451; 44 Atl. 555, 556; 
Lindhlom v. Rocks, 146 Fed. 660 (C.C.A. 9th) ; A. 
H. Fell v. Commissioner, 7 B.T.A. 263; B. G. Adams 
v. Commissioner, 5 B.T.A. 113; A. L. Huey v. Com¬ 
missioner, 4 B.T.A. 370; C. H. Goodwin v. Com¬ 
missioner, 9 B.T.A. 1209; Belridge Oil Co. v. Com¬ 
missioner, 11 B.T.A. 127. See also the cases cited 
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by the Board of Tax Appeals (R. 32). The Board 
found as a fact that the mine was abandoned ih 1926 
(R. 31) and not in 1927. It is well settled that if 
there is evidence to support this finding, it wi|ll not 
be disturbed merely because of a difference of j opin¬ 
ion as to the weight of the evidence. W. K. Hen¬ 
derson Iron Works <& Supply Co. v. Blair, (25 F. 
(2d) 538 (App.D.C.). There is ample evidence to 
support this finding. j 

It will be noted that the regulation requires 
“proof of some unforeseen cause by reason of [which 
the property has been prematurely discarded. [’ The 
unforeseen cause in this ease was that water filled 
the mine on the 1,100 foot level. Operation eofild not 
proceed without disposing in some way of this wa¬ 
ter. Its disposal would have required the installa¬ 
tion of expensive machinery and equipment, 1 Cir¬ 
cumstances did not justify this expense, so the mine 
was abandoned (R. 45-47). This event oejeurred 
in the latter part of 1926 and not in 1927 (&. 45). 
The last check was issued on October 8, 1926, cov¬ 
ering a bill for oil. The last check for wages was 
September 27, 1926 (R. 49). The taxpayerj’s only 
witness was her son, G. E. Cotton, who was ijn com¬ 
plete charge of the mining operations, j When 
asked the question, “Was it your intentioh to go 
back and resume operations later?” he Replied, 
“No, I did not go back for it cost too much [money 

l 

to get the equipment” (R. 45). Later, ori cross- 
examination, he was asked, “ When you pulleji out in 



20 


1926, that was the end of it ?” He answered, “Just 
about the end of it ” (R. 4S). On redirect examina¬ 
tion he admitted that he finally decided to abandon 
the property in 1926. When pressed by his counsel 
he retracted and stated that he did not intend to 
forfeit the property when he stopped operations, 
but confessed he did not know how soon after that 
time he made up his mind that he was not going on 
with it (R. 48). 

The taxpayer lays stress on an alleged confer¬ 
ence. It is stated that the son suspended opera¬ 
tions in September 1926 for the purpose of con¬ 
sulting taxpayer and her advisers (Br. 8), and that 
“abandonment did not occur until the time of the 
conference” (Br. 10). This conference was merely 
a conversation held between the son and other mem¬ 
bers of the family, who thought he had spent a lot 
of money (R. 45, 49-50). The son did not like 
their attitude, “and just quit” (R. 50). There is 
no justification for the statement that operations 
were suspended for the purpose of consulting tax¬ 
payer and her advisers. It is not shown that tax¬ 
payer’s children were her advisers in the matter. 
If any significance is to be attached to this “con¬ 
ference”, it is that it was held at a family reunion, 
along about Christmas 1926 (R. 49). Under tax¬ 
payer’s own theory, the intention to abandon was 
reached at this time, that is to say, in 1926 and not 
in 1927. 
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We submit there is'ample evidence to support the 
Board’s finding that the business was abandoned 
in 1926. There is none to support the taxpayer’s 
that it did not occur until 1927. The fact* that the 
lease did not lapse until 1927 is of no consequence. 
To use the forfeiture of the lease as a test for aban- 

I 

donment would be factitious. The lapsiiig of the 
lease proved nothing. Prior to that time jthe lease 
became worthless because of the flooding of the 
mine and operations ceased because they proved 
unprofitable. Prior to that time and in [1926 the 
determination was reached to discontinue the busi- 

I 

ness. The business was not abandoned because of 
the forfeiture of the lease; on the contrary, the 
lease was allowed to lapse because the business had 
been abandoned. j 

HI i 

l 

The taxes involved should be computed under ihe capital 

loss provisions of the statute j 

The deficiency for 1927 amounted to j $210.65; 
that for 1928 amounted to $4,219.66. Tlfis larger 
deficiency for 1928 results in taxpayer’s deducting 
the alleged 1927 loss from 1927 income hnd then 
carrying over the unabsorbed balance intb 1928 as 
a deduction against 1928 income. Even if the tax¬ 
payer is not estopped to claim a second deduction 
for the same expenditure, and even if the jabandon- 

i 

ment occurred in 1927 and not in 1926, it is clear 
that the taxpayer is not entitled to the netl loss pro- 
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visions of the statute and that her taxes should be 
computed under the capital loss provisions of 
Section 208 (c), infra, p. 27. 

Taxpayer’s whole theory is that she has suffered 
a capital loss. Otherwise the regulation (Article 
143, Regulations 69, infra, p. 29), which she invokes, 
would be inapplicable since by its terms it does not 
apply “to other than capital assets.” Since most 
of the development expenditures were made more 
than two years prior to abandonment, the mining 
properties come within Section 208 (a) (8) of the 
Revenue Act of 1926, infra, p. 27, which defines 
“capital assets” to mean “property held by the 
taxpayer for more than two years.” Since she has 
abandoned this capital asset, or capital investment, 
she has, on 'japs- theory of the case, sustained a capital 
loss because abandonment is tantamount to sale 
under the regulation (cf. DeLoss v. Commissioner, 
28 F. (2d) 803 (C.C.A. 2d), certiorari denied, 279 
U.S. 840), and capital loss is defined in the statute 
to mean “deductible loss resulting from the sale or 
exchange of capital assets.” Section 208 (a) (2) 
of the 1926 Act, infra, p. 27. Therefore, even under 
her own theory, the taxpayer has sustained a 
capital loss in 1927 and is not entitled to the net 
loss provisions of the statute. A net loss under Sec¬ 
tion 206 (a), infra, p. 26, means: 

* * * the excess of the deductions al¬ 
lowed by section 214 or 234 over the gross 
income, with the following exceptions and 
limitations: 
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* * * * I * 

i 

(2) In the case of a taxpayer other than 

a corporation, deductions for capita^ losses 

otherwise allowed by law shall be Allowed 

only to the extent of the capital gains; 
* * * 

The record here does not show that the tajxpayer 
had any capital gains for 1927 against whiclj to off¬ 
set the alleged 1927 capital loss. Since there was 
no 1927 capital gain, none of the 1927 capital loss 
is to be considered as a statutory net loss. There¬ 
fore, the taxpayer is not entitled to carry [over a 
net loss into 1928. And since there was rjo 1927 
capital gain, it is to be assumed that the entire capi¬ 
tal loss of 1927 constituted a capital net loss | within 
the meaning of Section 208 (a) (6) of-.the Statute, 
infra, p. 27. The tax, therefore, is to be computed 
under Section 208 (c) of the Act, infra, p. 2|7, with 
reference to this capital net loss—that is to Say, in¬ 
stead of carrying over into 1928 any part | of the 
capital loss as a net loss, the taxpayer’s 1927 tax is 
to be reduced by 12% percent of the capital njet loss. 

The present discussion has no bearing ion the 
merits of the ease and is inserted here solely for 
the purpose of suggesting to the Court that in 
event it should hold against the Government | on the 
merits, then the case should be remanded with di- 
rection to compute the tax, not under the het loss 
provisions of Section 206, as contended by tax¬ 
payer, but under the capital net loss provisions of 
Section 208 (c). j 

i 

I 

I 

j 
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CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

Pat Malloy, 
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Bureau of Internal Revenue, 

Nathan Gammon, 

Special Attorney, 

B ureau of Internal Revenue, 

Of Counsel . 


September 1933. 


i 

I 

I 

I 

I 

APPENDIX 

REVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 214. (a) In computing net income there 
shall be allowed as deductions: 

(1) All the ordinary and necessary expenses paid 
or incurred during the taxable year in carrying on 
any trade or business, including a reasonable Allow¬ 
ance for salaries or other compensation fop per¬ 
sonal services actually rendered; traveling expenses 
(including the entire amount expended for meals 
and lodging) while away from home in the pjursuit 
of a trade or business; and rentals or other pay¬ 
ments required to be made as a condition to tl|e con¬ 
tinued use or possession, for purposes of the trade 
or business, of property to which the taxpayer has 
not taken or is not taking title or in which he has 
no equity; j 

* * * * |* 

(4) Losses sustained during the taxable ye^r and 

not compensated for by insurance or otherwise, if 
incurred in trade or business; 

(5) Losses sustained during the taxable yeir and 
not compensated for by insurance or otherwise, if 
incurred in any transaction entered into for profit, 
though not connected with the trade or business; 
but in the case of a nonresident alien individual 
only if the profit, if such transaction had resulted 
in a profit, would be taxable under this title}. No 
deduction shall be allowed under this paragraph 

(25) I 

i 

i 

i 




26 


for any loss claimed to have been sustained in any 
sale or other disposition of shares of stock or securi¬ 
ties where it appears that within thirty days before 
or after the date of such sale or other disposition 
the taxpayer has acquired (otherwise than by be¬ 
quest or inheritance) or has entered into a contract 
or option to acquire substantially identical prop¬ 
erty, and the property so acquired is held by 
the taxpayer for any period after such sale or other 
disposition. If such acquisition or the contract or 
option to acquire is to the extent of part only of 
substantially identical property, then only a pro¬ 
portionate part of the loss shall be disallowed; 
* * *. (U.S.C. App., Title 26, Sec. 955). 

Sec. 202. (b) In computing the amount of gain 
or loss under subdivision (a)— 

(1) Proper adjustment shall be made for any 
expenditure or item of loss properly chargeable to 
capital account, and 

(2) The basis shall be diminished by the amount 
of the deductions for exhaustion, wear and tear, 
obsolescence, amortization, and depletion which 
have since the acquisition of the property been al¬ 
lowable in respect of such property under this Act 
or prior income-tax laws; * * * (U.S.C.App., 
Title 26, Sec. 933). 

Sec. 206. (a) As used in this section, the term 
“net loss” means the excess of the deductions al¬ 
lowed by section 214 or 234 over the gross income, 
with the following exceptions and limitations: 
***** 

(2) In the case of a taxpayer other than a cor¬ 
poration, deductions for capital losses otherwise 
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allowed by law shall be allowed only to the extent 
of the capital gains; 

***** 

(b) If for any taxable year it appears uponj the 
production of evidence satisfactory to the Cominis- 
sioner that any taxpayer has sustained a net loss, 
the amount thereof shall be allowed as a deduction 
in computing the net amount of the taxpayer! for 
the succeeding taxable year (hereinafter in this 
section called “second year”), and if such net loss 
is in excess of such net income (computed without 
such deduction), the amount of such excess shall 
be allowed as a deduction in computing the net in¬ 
come for the next succeeding taxable year (herein¬ 
after in this section called “third year”); thej de¬ 
duction in all cases to be made under regulations 
prescribed by the Commissioner with the approval 
of the Secretary. (U.S.C. App., Title 26, Sec. Sj37.) 

Sec. 208. (a) For the purposes of this title 


* 


(6) The term “capital net losses” means 
excess of the sum of the capital losses plus 


the 

the 


capital deductions over the total amount of capital 


gam; 

* 


* 


(8) The term “capital assets” means property 
held by the taxpayer for more than two years 
(whether or not connected with his trade or 

business), * * *. ! 

* * * * *j 

(c) In the case of any taxpayer (other thjan a 
corporation) who for any taxable year sustains a 
capital net loss, there shall be levied, collected^ and 
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paid, in lien of the taxes imposed by sections 210 
and 211 of this title, a tax determined as follows: 

A partial tax shall first be computed upon the 
basis of the ordinary net income at the rates and in 
the manner provided in sections 210 and 211, and 
the total tax shall be this amount minus 12% per 
centum of the capital net loss; but in no ease shall 
the tax under this subdivision be less than the taxes 
imposed by sections 210 and 211 computed without 

regard to the provisions of this section (U.S.C. 

App., Title 26, Sec. 939). 

1 

TREASURY REGULATIONS 69 

Art. 101. * * * Among the items included 
in business expenses are management expenses, 
commissions, labor, supplies, incidental repairs, 
operating expenses of automobiles used in the trade 
or business, traveling expenses while away from 

home solely in the pursuit of a trade or business 
(see article 102), advertising, and other selling 
expenses, * * *. 

Art. 222. Allowable capital additions in case of 
mines. — (a) All expenditures in excess of net re¬ 
ceipts from minerals sold shall be charged to capital 
account recoverable through depletion while the 
mine is in the development stage. * * * 

Art. 141. Losses. —Losses sustained during the 
taxable year and not compensated for by insurance 
or otherwise are fully deductible (except by 
nonresident aliens) if— 

(a) Incurred in a taxpayer’s trade or business, 
or 

( b ) Incurred in any transaction entered into for 
profit, or 
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(c) Arisin from fires, storms, shipwreck, or 
other casualty, or theft. ! 

They must usually be evidenced by closdd and 
completed transactions. The basis for determin¬ 
ing the amount of the deduction for losses jis the 
same as is provided in section 204 for determining 
the gain or loss from the sale or other disposition 
of property. (See articles 1591-1603.) Proper ad¬ 
justment must be made in each case for expendi¬ 
tures or items of loss properly chargeable to capi¬ 
tal account, and for depreciation, obsolescence, 
amortization, or depletion. (See section 202 (b) 
and article 1561.) * * * 

Art. 143. Loss of useful value. —When, through 
some change in business conditions, the usef ulness 
in the business of some or all of the capital assets 
is suddenly terminated so that the taxpayer dis¬ 
continues the business or discards such assets per¬ 
manently from use in such business, he may claim 
as a loss for the year in which he takes such action 
the difference between the basis (see article 141) 
and the salvage value of the property. In deter¬ 
mining the amount of the loss, adjustment must be 
made, however, for improvements and for depreci¬ 
ation. This exception to the rule requiring a sale 
or other disposition of property in order to j estab¬ 
lish a loss requires proof of some unforeseefi cause 
by reason of which the property has been prema¬ 
turely discarded, as, for example, where hn in¬ 
crease in the cost or change in the manufacture of 
any product makes it necessary to abandoji such 
manufacture, to which special machinery is exclu¬ 
sively devoted, or where new legislation direjetly or 
indirectly makes the continued profitable use of the 
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property impossible. This exception does not ex¬ 
tend to a case where the useful life of property 
terminates solely as a result of those gradual proc¬ 
esses for which depreciation allowances are author¬ 
ized. It does not apply to inventories or to other 
than capital assets. The exception applies to build¬ 
ings only when they are permanently abandoned 
or permanently devoted to a radically different use, 
and to machinery only when its use as such is 
permanently abandoned. Any loss to be deductible 
under this exception must be charged off on the 
books and fully explained in returns of income. 
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IN THE 



OCTOBER TERM, 1933 


Nos. 5879 and 5880 
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v. 

i 
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i 
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i 

_ I 

REPLY BRIEF FOR PETITIONER 

! 

■ 

— 

i 

Point I of respondent’s brief is not pertinent #:o any issue 
raised by the assignments of error or decided by the Board. 
Respondent has therefore presented to this Court academic 
questions pertaining to administrative features kbout which 
the Board makes no findings of fact and on which the Board 
has reached no conclusion in its opinion. 
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In this part of respondent’s brief there seems to be an 
attempt to have the court take original jurisdiction of an 
administrative question about which there can be no ju¬ 
dicial eontroversv until it is decided either in the affirma- 

«/ 

tive or negative by the Board. We suggest that in order 
for the court to reach a conclusion on “Questions Involved 
1 and 3,” page 2 of respondent’s brief, it must make origi¬ 
nal findings of fact. 

Therefore, we feel that respondent’s only object is to 
persuade the court to reach a conclusion that, notwithstand¬ 
ing the erroneous conclusion of the Board of the year in 
which the mining lease was abandoned, no actual loss was 
sustained. 

The findings of fact by the Board are, that $139,675.38 
had been invested in the mining lease up to the date of its 
abandonment (B. 29); and that the operations of develop¬ 
ing mineral under the lease were carried on as an ordinary 
trade or business. 

No administrative bodv in the Bureau of Internal Reve- 

•> 

nue, nor the Board, has passed upon questions 1 and 3 of 
respondent’s brief. 

If, as respondent argues, the development cost of an 
ore mine should have been capitalized as the expenditures 
were made, but were erroneously deducted as expense by 
the taxpayer, not only is the spirit of the law changed by 
the doctrine of estoppel, but the very letter of the law is 
changed. The respondent is unable to direct the court’s 
attention to any provision of law, regulation, ruling or 
authoritative court decision to the effect that the develop¬ 
ment cost of an ore mine may be expensed or capitalized at 
the option of the taxpayer. That privilege applies only to 
oil or gas wells, where the probability of finding oil or gas 
is highly speculative. Marsh Fork Coal Co. vs. Lucas , 42 
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i 
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Fed. (2d) 83 (C. C. A., 4th), relied upon by respondent, is 
not in point, for the reason the issue there wa^ the expense 
of maintenance of the output of a thoroughly developed 
mine. 

It is stating a new policy of law to say that a taxpayer 
is estopped by an error of judgment, or something he did 
in the past through ignorance or under mistake of fact. 
The “estoppel” argument of respondent comes down to the 
proposition that, because the returns of the taxpayer were 
not properly audited for prior years by officials of the 
Bureau, she is estopped to claim what the lavf provides in 
reference to the loss resulting from an abahdonment of 
capital assets. 

In the case of Winifrede Coal Co., 1 B. Tj, A. 566, the 
taxpayer sought to deduct the capital cost of developing 
an ore mine. The Board said: 

4 ‘ From a careful consideration of the entire evidence 
before us we can not doubt that the electric| locomotives, 
mining machines, the track scale, etc., purchased with 
the $101,261.25 were improvements. They had a useful 
life of many years and many of them are still in use. 
The amounts paid for them did not constitute ordi¬ 
nary and necessary expenses. The expenditures were 
very unusual. In fact, one witness testified that similar 
items had never before been purchased, j The Board 
does not conceive that article 222 of Regulations 45 
was ever intended to classify items of equipment and 
plant of a kind made by the taxpayers |as expenses. 
Indeed, the Commissioner has not so interpreted the 
article. If it were to be so interpreted we should have 
to hold that it is invalid and is beyond the scope of the 
power of the Commissioner to make regulations.” 

The pertinent provision of law in all revenue acts is 

4 ‘That in computing net income, no deduction shall 
in any case be allowed in respect of,— 




4 


“Any amount paid out for new buildings or for 
permanent improvements or betterments made to in¬ 
crease the value of any property or estate.’’ 

The decision of the Board in the Winifrede Coal Com¬ 
pany case has been reaffirmed, cited and followed by the 
Board in all of its subsequent decisions; and the Board’s 
opinion in that case, on the right of a taxpayer to deduct 
capital expenditures or exercise an election, which respond¬ 
ent argues in his brief, has never been questioned or 
doubted as being a correct statement of the law. 

At page 23 of respondent’s brief, under the argument of 
Point III, he makes the following statement: 

“The present discussion has no bearing on the merits 
of the case and is inserted here solely for the purpose 
of suggesting to the Court that in event it should hold 
against the Government on the merits, then the case 
should be remanded with direction to compute the tax, 
not under the net loss provisions of Section 206, as con¬ 
tended by taxpayer, but under the capital net loss pro¬ 
visions of Section 208(c).” 

Our suggestion is that the argument of respondent under 
Point I of his brief should have been similarly qualified, in 
that the argument under both Point I and III of the re¬ 
spondent’s brief has no pertinency to the issues raised by 
the assignments of error. The court should not be re¬ 
quested, and certainly it is not required, to render an 
opinion of instruction on issues about which the Board may 
be called upon to exercise independent judgment in the 
event a rehearing is directed upon the issues presented by 
the assignments of error. 

Point II of respondent’s brief is pertinent to the issues 
presented by the assignments of error, and the cases there 
cited, when applied to the facts of record, warrant a re- 


versal of the Board’s decision as not being supported by 
facts, and therefore not in accordance with law. 

Respectfully, 


Robert A. Littleton, 

Counsel for Petitioner, 

1021 Tower Buildifig, 

Washington, D. C . 


M. A. Matlock, 

Mason, Spalding & McAtee, 
Washington, D. C., 

Of Counsel . 


(4020) 



